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Introduction

The Diplomatic Conference on Reaffirmation and Development of International Humanitarian Law Applicable in Armed Conflict adopted Protocol I Additional and Protocol II Additional to the 1949 Geneva Conventions by consensus on June 8, 1977.
  These Protocols Additional to the 1949 Geneva Conventions can be understood as 1977 additions to the Geneva branch of the legal concept jus in bello.
  Protocol I is intended to help protect the victims of international armed conflict, and Protocol II is intended to help protect the victims of national armed conflicts.   

Protocol I unquestionably contains some provisions which reflect or beneficially advance the international law of armed conflict.  It also contains some troubling provisions which are either poorly drafted, tend to politicize humanitarian law, or both.
  At the time of this writing, 159 countries are parties to Protocol I.  The United States of America, however, is not among them.
  Other countries which are not yet party to Protocol I include India, Indonesia, Iran, Iraq, Israel, Pakistan, Philippines, Somalia, Thailand, and Turkey.
  Protocol II, to which 152 countries are now parties,
 was transmitted by the President of the United States to the Senate in 1987, with a recommendation for ratification.
  Despite this, it still has not been ratified.  

There has been public debate about whether the U.S. executive branch had a compelling rationale for its decision to withhold Protocol I from the Senate,
 and whether this rationale remains compelling.
  It is the purpose of this paper to leave that debate to refocus the discussion on the Protocol itself and to determine whether Protocol I can be improved by using its built-in provision for amendment.
  

It may initially seem foolish to suggest that the majority of the countries of the world would now consider amending Protocol I.  However, the notorious imperfections of Protocol I, some recent lessons of war, and the unfortunate likelihood of significant future U.S. participation in international armed conflict, jointly compel consideration of this mechanism for compromise and progress in international humanitarian law.  While it is true that the majority of the world’s countries are already parties to Protocol I, it is also true that a huge portion of the world’s military forces are not yet subject to it
 - especially among the likely parties to future armed conflict in the Middle East and South Asia.  Not only would addressing Protocol I’s imperfections by means of amendment benefit all contracting countries, it also would provide an occasion for a fresh review by the United States of whether it would be beneficial to join the many contracting parties.  The true goal of humanitarian law is neither pride nor politics,
 and there is ample opportunity to make Protocol I a more effective and practical means of promoting respect for, and compliance with, customary international humanitarian law by amending it for the benefit of all contracting parties.

Progress Despite Sovereignty and Survival Imperative
Enforcement of even non-politically controversial provisions of the international law of armed conflict can be difficult in the absence of a powerful world government that can subordinate the sovereignty of individual nations.  Enforcement has been non-symmetrically applied by the victors, and against the losers, of armed conflicts in the past and remains fraught with partiality even in modern times.
  This does not, however, render today’s international law of armed conflict futile or useless.   By the application of widely ratified international treaties like Protocol I and II, significant advances in cooperation and uniformity have been made in other areas of international law (e.g. enforcement of laws relating to fraud).  As evidenced by the waning importance of territorial limitations in many areas of international law, and the increasingly instantaneous and pervasive nature of global communication, the world may be inching slowly closer to a time when a representative and powerful world government might be accepted.  Under such a world government, disputes that today lead to war could instead be resolved by binding and enforceable international litigation.   

However, a special enforcement problem haunts the law of armed conflict that does not haunt any other area of international law.  The problem arises because an individual can face no punishment greater than death, and a state can face no greater punishment than non-existence.  If the law of war is written so that compliance will significantly increase the likelihood of death or defeat on the battlefield, then compliance can not be expected regardless of the subsequent consequences that may be threatened by the law’s enforcement scheme.  This problem does not present itself in other areas of international law.  Thus, even if agreement from all parties can be obtained during peacetime, there may still be a special motivation to avoid drafting the law of war too ambitiously.  For example, if the law of war is drafted so as to proscribe tactics that are uniquely effective on the battlefield – with a naïve expectation of compliance despite a substantial increase in the likelihood of defeat on the battlefield – then the law is likely to be ignored and ultimately weakened.
  The International Court of Justice seemed to recognize this truth in their 1996 advisory opinion on the Legality of the Threat or Use of Nuclear Weapons.

Of course, so long as a state is comfortably confident of military victory (or at least survival), it may choose to conform to the limitations of international law despite a marginal increase in risk to its soldiers, and thus the party avoids the enforcement problem.
  But, unless the law itself avoids the enforcement problem, then in times of grave martial crisis where survival is at stake a sovereign nation may summarily ignore even widely accepted and well-intentioned protocols of armed conflict.
 

The Need for Military Practicality in Humanitarian Law
A law of armed conflict can avoid the aforementioned problem by restricting only martial actions that fail to advance, or perhaps even harm, military advantage.  For example, killing potential prisoners of war is a martial action that does not benefit military advantage because it results in a loss of intelligence information, and may cause one’s opponent to fight longer, even to the death.
  Accordingly, Article 40 of Protocol I,
 which prohibits orders to kill surrendering adversaries rather than take them as prisoner, can be followed by contracting parties even in a time of severe military crisis.  Most of the other articles and provisions of Protocol I also have the virtue of only limiting military activities that would otherwise be neutral to military advantage (e.g. articles protecting medical personnel, prisoners, wounded persons, shipwrecked persons, parachutists, civil defense activities, non-defended localities, etc).  Among these provisions are many valuable and sustainable advances in humanitarian law.

Those provisions of the international law of armed conflict that attempt to criminalize activity that would give military advantage, however, are more controversial and more problematic to enforce.  An example of such a provision is Article 57(2)(c) of Protocol I, which states that “effective advanced warning shall be given of attacks which may affect the civilian population, unless circumstances do not permit” (emphasis added).  The category of attacks that “may affect” the civilian population is quite broad.   For example, it would arguably include an amphibious attack near small towns such as Normandy, France, or near a city like Inchon, Korea.  Obviously, offering advanced warning of such an attack might be expected to increase friendly casualties and decrease the effectiveness of the attack.  Although in most circumstances a military force would be technically or physically able to provide such a warning, in those same circumstances it would often be plainly militarily counterproductive to do so.  In some military situations, requiring a warning might be as reasonable as requiring suicide.
  Therefore, it can be expected that contracting parties that find themselves engaged in desperate armed conflict would frequently violate Article 57(2)(c), with its present-day extremely inclusive wording.  

Some states have made reservations to Article 57 of Protocol I that might partially address this issue if those reservations are seen to broaden the phrase “unless circumstances do not permit” to cover the requirement to provide advance warning.
   Nevertheless, although the current wording of Article 57(2)(c) may seem satisfactory to a subset of international legal experts, it is impractical from a military perspective.  

International humanitarian law should not be drafted so as to force signing parties into violations.  If treaty provisions are so extended that compliance becomes militarily impractical, then general respect for the jus in bello may be undermined by frequent willful violations.
  Such a situation may already exist in regards to the use of force provisions of the jus ad bellum, because the use of force provisions of the U.N. Charter have been widely construed so as to make violation unavoidable and frequent.
  Of course, during combat it is quite unlikely that fighters will fear the law as much as they fear falling to the enemy.  

While some treaties appear to have been successful in restricting categories of military behavior that would otherwise give the implementing party a military advantage, the compliance of those parties may actually have been gained by reasons other than legal obligation.
  For example, “[i]t would be naïve to claim that the more general success of the [1925 Geneva Gas] Protocol is a tribute to the obligation imposed by the jus in bello as such.   Such obligation is here backed by the horror induced by the ... practical fear of the prospects raised by any resort to such a means of warfare.”
   Reasons other than legal obligation that might cause a nation to comply with humanitarian law during armed conflict might include moral, ethical, or political motivations; self-interest; or mere inertia if it has chosen to implement “military and civil training and regulation for the avoidance and discouragement of violation of the law.”
  It would be unreasonable, however, to expect such unilateral motivations to be reliable in times of grave conflict.   

Humanitarian law must recognize that, in war, belligerents regard victory as an essential goal,
 and sometimes as a moral imperative.  Subordination of that goal can lengthen a war and ultimately lead to less humane results.
   Therefore, another reason why humanitarian law should be drafted with an eye toward the militarily practical is that the law will then not compel a contracting party to choose between the inhumane result of a longer war or intentional non-compliance that might undermine the law itself.  Carefully drafted provisions of the international law of armed conflict do not require militarily impractical actions and therefore do not leave a dilemma in the hands of future belligerent parties.   

Flaws in Protocol I

A Fundamental Flaw in Protocol I: Proportionality

When President Reagan decided to not send Protocol I to the U.S. Senate for ratification, he claimed that Protocol I was “fundamentally flawed.”
  He and his administration supported this claim by presenting and justifying several objections to Protocol I, which have become well known, standing objections.
  Some commentators have since argued that many of the flaws that the President understood as “fundamental” might be overcome by reservations made by states upon ratification.
  

Protocol I contains a principle by which the Protocol proscribes attacks that “may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.” (emphasis added)
  This article shall refer to this principle as the proportionality standard.  This principle is flawed in that it attempts to criminalize an act based on a subjective comparison of two totally dissimilar quantities:  loss of civilian life versus military advantage.   This subjective comparison of dissimilar quantities creates an unreliable basis for military decision making and legal enforcement.
  

Alternatively, a far better standard would be to forbid military actions that were purposefully, knowingly, recklessly, or negligently directed against civilians rather than at a legitimate military target, and those where its conduct or result indicates that the military target was merely a pretext for an attack that was truly directed at civilians.   This article will refer to this alternate principle as the rule requiring distinction.  Unlike the proportionality standard, the rule requiring distinction is similar to most felony statutes because it bases criminality on the actions and criminal intent of the defendant, rather than on a subjective evaluation of the worth of the victim.

Putting aside the question of the fairness in application of the proportionality standard, what about its effectiveness?  In order for a law to be effective in modifying the already-grim actions of a belligerent party in a situation as desperate and confusing as combat, a law must make clear what actions will and will not constitute a crime.  The proportionality standard fails to do this for all but the most obvious cases, and in such cases, the military action in question is more clearly criminalized under the rule requiring distinction.   

Arguably, all standards will lead to inconsistent results for “borderline” cases (i.e. the cases where an action is nearly criminal or just criminal).
  A method of comparing the utility of different standards is by looking at the breadth of the “borderline,” that is, how many cases will be clearly decidable under the standard versus how many cases will not.   In this regard, the proportionality standard is exceedingly poor.  

Proportionality asks whether an attack led to excessive civilian casualties.   The “answer” to this question is typically a matter of opinion that varies widely from person to person, but which for a single person can be remarkably insensitive to changes in situational fact.  The value of civilian life may even vary widely from culture to culture.
   Consequently, the proportionality standard is a formula for endless debate and is therefore an improper standard on which to base a criminal prosecution.  

   The proportionality standard might ultimately predict the legality of specific military actions, but only after it has been developed through future, precedent-setting court decisions.  If the proportionality standard, however, becomes predictive of the legality of a military action in this way, it will also become a tool that only legal experts can use.
   Such a tool will be nearly useless in the decision making process at lower echelons of military command during hostilities; indeed, it can be misconstrued even by military officers of the highest rank.
  Switzerland was wise to recognize this problem and declare formally that the proportionality standard (as expressed in Article 57 of Protocol I)
 will not be applicable to Swiss commanders below battalion level.
   

This is a significant shortcoming of the proportionality standard when used on the battlefield that would be absent if it were applied only to the question of whether the nation as an entity has the authority to resort to armed conflict.  It is quite possible that in regards to the decision of whether to defend against or attack a fellow nation, a flexible standard would be more respected than a rigid rule, and might develop meaningful content through changes in common law.
   Heads of state could then make use of force decisions under a common law approach when they have the benefit of expert legal advice and the time to consider their actions.  A common law approach, however, is unlikely to be useful to commanders on the battlefield who lack the legal resources of a head of state.  

Although the Swiss declaration will reduce the legal liability of company grade Swiss commanders, who would otherwise be held accountable to an unpredictable standard, it will not remedy the inherent shortcomings in this standard’s ability to protect civilians from the consequences of those decisions made at the lower echelons.  

In contrast, the simpler rule requiring distinction is more applicable at lower echelons, because it is within the power of even a junior grade officer to know whether he is deliberately making civilians the object of his attack, even if his subjective estimate of the value of those civilians is grossly incorrect at the time.  The advantage of being able to apply humanitarian law to military decisions made at echelons below the battalion level is indicated by the many prosecutions during the Vietnam War of members of the U.S Army for violations of the law of war,
 including the widely publicized prosecution of 1st Lieutenant William L. Calley for deliberately attacking civilians.

Further uncertainty in the application of the proportionality standard of Protocol I comes from the ambiguous scope of the term “military advantage anticipated.”  Often many people are involved in an attack over a period of time and over a significant distance.   One portion of the attack may yield great military advantage while another portion leads to tragic results.   Some may argue that every portion of the attack has to meet the proportionality standard,
 while others might say the definition of an attack is broad enough to include a campaign or series of battles, of which only the majority must be successful battles in order for them all to meet the subjective proportionality standard.   Great Britain formally expressed the following understanding (which is similar to understandings expressed by other countries such as Belgium and the Netherlands): “[I]n relation to paragraph 5(b) of Article 51 and paragraph (2)(a)(iii) of Article 57 [of Protocol I], … the military advantage anticipated from an attack is intended to refer to the advantage anticipated from the attack considered as a whole and not only from isolated or particular parts of the attack.”
   In this way, the British marginally reduced the inherent ambiguity of the proportionality standard, but also reduced its enforcement power.

For all the foregoing reasons, amendment of Protocol I to eliminate all reliance on the proportionality standard would enhance the likelihood of predictable, fairly applied, and effectively enforced criminal judgments.   In its place, the rule requiring distinction between military and civilian targets should remain in force.
  The rule requiring distinction asks whether an attack was purposefully directed at civilians - which is typically a matter of fact rather than opinion.  Notwithstanding ambiguities in the definition of “civilian,”
 any military commander even at lower echelons should be able to understand and apply a rule proscribing deliberate targeting of civilians.  Hence, Protocol I so amended would have a greater effect on the battlefield and foster more respect for international humanitarian law.    

The proportionality standard was not a reflection of customary international law after World War I.
   It was still not a reflection of customary international law after World War II.
  Romania argued that it was not a reflection of customary international law when Protocol I was adopted.
  The overwhelming response by coalition forces during the Gulf War arguably violated the proportionality standard,
 although violation of such an ambiguous standard is always debatable.
  It is perhaps even more doubtful whether NATO’s operations during the recent Kosovo invasion were conducted without some violation of the proportionality standard.
  It is reasonable then to conclude that the conduct of various states have shown that the proportionality standard has never been a reflection of customary international law.  

It has been suggested that it is “pointless” to inquire whether proportionality reflects customary international law, since “it is a logically necessary part of [the military] decision making process.”
  The inquiry is not pointless.  Not every necessary part of the military decision making process can provide a fair basis for determining whether the ultimate decision is criminal.  Although proportionality balancing may be intrinsically considered by military planners at some level, the balance is affected by opinion as much as by fact and is therefore a very poor basis on which to determine the criminality of a military decision.  It would not be pointless to surmise that this shortcoming is one of the reasons why proportionality does not reflect customary international law.

Conversely, the rule requiring distinction was a reflection of customary international law both after World War II
 and after the Gulf War,
 and it remains a well-established reflection of customary international law today.

Despite superficially benign wording, the proportionality standard effectively increases the risk to civilians during armed conflict rather than affording additional protection.  This happens for two reasons:  (1) the proportionality standard shifts responsibility for civilian protection from the defender to the attacker, and (2) it legitimizes those casualties.

The defenders occupying an area which includes civilians have more control over those civilians than attackers do.  If the proportionality standard shifts responsibility for civilian protection from the defender to the attacker, the risk to civilians may increase.  For example, if strict adherence to the proportionality standard were to be accepted as a mandate of customary international law, it would “permit defenders to ‘cost-out’ a high value target by surrounding a target with so many civilians that the effects of the attack would be disproportionate to the perceived value of the attack.”
   This undesirable consequence of the proportionality standard is not mere postulated theory, but actually occurred in two of the largest armed conflicts that have taken place since the adoption of Protocol I: the so-called “human shields” used by defenders in Iraq
 and in Yugoslavia.
  Unfortunately, these documented actions by defenders are not mere flukes, but rather predictable acts resulting from deplorable outgrowths of proportionality logic.  Both theory and practice therefore indicate that proportionality’s shift of legal responsibility for civilian protection from the defender to the attacker is at best dubious in effect, and at worst counterproductive.  

The proportionality standard is the first standard in humanitarian law that formally legitimizes the knowing killing of civilians, so long as their value is somehow outweighed by the advantage gained in an attack on a military target.  Romania objected to the proportionality standard on this ground when Protocol I was adopted.
  Although incidental, or “collateral” deaths of civilians during military operations have always been practically accepted, it is possible that formally legitimizing these deaths might lower the military’s level of concern about civilian deaths rather raise the level of concern.
  Depending on point of view then, the proportionality standard arguably does too much to free the hands of the military.  It is therefore questionable whether the proportionality standard represents an advance or a setback in humanitarian law, even if it were not otherwise so subjective and ineffective in application.  

When a military decision maker allows his interpretation of the subjective proportionality standard to restrict his attack on an otherwise legitimate military target, he may, as a result, degrade his organization’s military effectiveness.   Proportionality, therefore, can present the decision maker with a dilemma: a choice between action that is illegal and action that is adverse to survival.
   

On the other hand, the basic rule requiring distinction, as embodied in Article 48 of Protocol I,
 is much more militarily practical and is less likely to be ignored, since deliberately making civilians the object of attack is usually ineffective or counterproductive to military victory anyway.

“Irreconcilable” Flaws in Protocol I from the U.S. Perspective, & Amendments to Attract the World’s Policeman

Article 1(4) of Protocol I applies the law applicable to international armed conflicts to intra-national armed conflicts as well, so long as the fight is directed against “colonial domination,” “alien occupation,” or a “racist regime.”  A standing objection to this qualification is that it “injects in to the law of war an unprincipled, politicizing subjectivism, which potentially affords a claim for preferential treatment to criminals and terrorists.”
  However, even if Protocol I is never used by criminals or terrorists,
 Article 1(4)’s distinction between types of conflict at least implies that war, when waged against certain classes of belligerents, is more justly waged.  This implication is dangerous to humanitarian law, because a “just war” doctrine might tacitly authorize belligerents who view their cause as “just” to subject their actions to lesser scrutiny than their adversary.
  The just war concept is also offensive to Protocol I’s own preamble, which seeks application “without any adverse distinction based on the nature or origin of the armed conflict or on the causes espoused by or attributed to the Parties to the conflict.”  

The relevant classes in Article 1(4) of Protocol I were a politically controversial issue when drafted,
 and one should expect future decisions on whether a particular belligerent is to be considered as a member of one of the defined classes to be equally controversial.  The attempt to have Protocol I augment Protocol II’s function has arguably accomplished very little
 except to polarize political interests that may distract our focus from appropriately advancing Protocol II.  For example, it would be an ambitious goal to gain international consensus that the scope of Protocol II encompasses guerrilla wars in which the guerrillas do not control territory nor conduct sustained operations.
  In comparison with this still unachieved goal, gaining international consensus on the application of Protocol I to certain classes of intra-national armed conflicts appears to be unrealistic.

A recent article suggests that military inequality among states might somehow unfairly be augmented by contemporary humanitarian law, and thus it may be understandable if weaker states resort to violating or bastardizing international humanitarian law in order to compete viably.
  Such a suggestion is premised on the assumption that today’s body of humanitarian law, especially the rule requiring distinction between civilians and military targets, is already politicized - unfairly favoring more powerful countries and unfairly limiting weaker countries.   Even if true, this assumption is not significant.  A powerful country will defeat a much weaker one under almost any body of humanitarian law, and almost any set of rules will contain provisions that might be construed to favor the country with ample resources to fight effectively under those rules.   Notwithstanding contemporary American fascination with equality of all kinds, it has never been generally accepted that weaker states have a right to be able to influence world events equally with more powerful states.   Military force is merely one of many instruments of national power.  Throughout history, it has remained true that states have had unequal power in economic and military terms.  Not coincidentally, some of the longest periods of relative world peace and stability have occurred during periods when one or two states had dominant or decisive military power.  On the other hand, some of history’s longest and bloodiest wars have been between states of comparable military power.  Military equality is neither intrinsically desirable like racial equality, nor will it “render war more equitable.”
  Instead, it is more likely to make wars longer and bloodier.  Even when approximate military equality exists between two warring states or groups of states, the dogma of war still encourages an inequitable result: victory for one side.  Furthermore, in practice, humanitarian law is often finally enforceable only by a dominant state.  Accordingly, it is inappropriate to bastardize international humanitarian law to serve the political goals of the “have nots.”   International humanitarian law is not the appropriate forum to perform power redistribution in the name of the dubious benefit of inter-state military equality, or to implement political agendas at the expense of protecting the victims of armed conflict.

The third and fourth paragraphs of Article 44 of Protocol I reduce the minimum requirements for armed combatants to distinguish themselves adequately from the civilian population in order to retain their legal status as combatants with the associated prisoner of war protections.
  These paragraphs have the effect of allowing a guerilla fighter to increase his freedom of action, but still enjoy the legal protections of a combatant.
  However, it is self evident that the risk of civilian casualties is extreme when an armed and attacking force is blending in and out of the civilian population.   Even some critics of the U.S. decision not to transmit Protocol I to the Senate for ratification recognize that Article 44(3) of the Protocol tends to endanger civilians.
    

It would be a mistake for proponents of Article 44(3) to believe that blurring the distinction between combatants and civilians will give increased freedom of action only to guerilla forces that are fighting more conventional forces.   It has been suggested that the prospects of such a narrow effect would be politically agreeable to some states (despite the increased risk to the civilian population) and might have originally motivated some states to advocate Article 44(3).
  Whatever the original motivation, large conventional forces now routinely employ non-uniformed civilians in supporting roles, and those participating civilians might also gain freedom of action at the cost of increased risk to the non-participating civilian population under Article 44(3) and 44(4).

Regardless of which type of military benefits the most, any reduction in the incentive for armed forces to distinguish themselves conspicuously from the civilian population is a setback to humanitarian law.
  The original goal of Protocol I was not to provide additional immunities and freedoms of action for armed and attacking forces, but rather to provide protections to the victims of armed conflict.  In light of this goal, trading away a protection for civilians in order to gain additional freedom of action for any class of armed attackers is a step in the wrong direction.  Some contracting parties to Protocol I immediately recognized this flaw, and have duly expressed reservations and understandings to Article 44.
  

Suggested Amendments and Their Consequences

Three changes to the text of Protocol I (in Articles 53 and 57) would make compliance substantially more militarily practical, and therefore more likely:

1.
The following phrase should be appended to the end of clause (a) in Article 53: “except if, and for so long as, such monuments or places are used in support of military effort.”

2.
Replace the word “feasible” with the word “practical,” in paragraph 1(a)(i) and 1(a)(ii) of Article 57.

3.
The words “may affect” in paragraph 2(c) of Article 57 should be replaced with the words “are expected to affect,” and the words “unless circumstances do not permit” should be replaced with the words “unless militarily impractical.”

Amendment to eliminate Protocol I’s reliance upon the proportionality standard (leaving the rule requiring distinction in place) can be implemented by the following five changes to the text:

1.
Delete paragraph 5(b) of Article 51.  The proportionality standard will be effectively replaced by the rule requiring distinction by this deletion, since paragraph 2 of Article 51 already proscribes making civilian targets the object of an attack, and since paragraph 5(a) of Article 51 already proscribes attacks that fail to distinguish between military and civilian objectives.

2.
Delete paragraph 2(a)(iii) of Article 57.  Here again, the proportionality standard will be effectively replaced by the rule requiring distinction, since paragraph 2(a)(i) of Article 57 already proscribes making civilian targets the object of an attack, and since paragraph 2(a)(ii) of Article 57 already proscribes attacks that fail to distinguish between military and civilian objectives.

3.
Shorten paragraph 2(b) of Article 57 to read: “an attack shall be cancelled or suspended if it becomes apparent that the objective is not a military one or is subject to special protection.”

4.
Shorten paragraph 3(b) of Article 85 to read: “launching an indiscriminate attack in violation of Article 51, paragraph 5(a), or Article 57, paragraph 2(a) of this Protocol.”

5.
Replace the word “excessive” in paragraph 3(c) of Article 85 by the word “severe,” and replace the phrase “as defined in Article 57, paragraph 2(a)(iii)” with the phrase “in violation of Article 56, paragraph (1) of this Protocol.”

Protocol I would be substantially de-politicized if the wording of paragraph 4 of Article 1 were changed to read:  “The applicability of this Protocol to situations referred to in the preceding paragraph shall be determined without any adverse distinction based on the nature or origin of the armed conflict or on the causes espoused by or attributed to the Parties to the conflict.”

The danger to civilians during armed conflict could be reduced by amendment of Article 44 as follows:

1. Delete all but the first sentence of paragraph 3 of Article 44 of Protocol I.
2. Replace the word “requirements” with the word “requirement” in paragraph 4 of Article 44, and delete the words “the second sentence of.”

Consequences of Suggested Amendments

All contracting parties would benefit from the suggested amendments to Protocol I in that the amendments would make the Protocol more protective of civilians, less ambiguous (and therefore more fairly enforceable), less politicized (and therefore better respected), and less frequently violated (because compliance is made more militarily practical).  Elimination of Protocol I’s reliance upon the proportionality standard, and the default replacement in Protocol I by the rule requiring distinction, would be a gain – not a loss – to contracting parties and to humanitarian law.  Progress of the international law of armed conflict is retarded when a practically deficient provision like proportionality is “religiously preserved to provide international lawyers a false sense of satisfaction, while providing no useful guidance on the most difficult and important of all the questions they face.”

   Although the proportionality standard may superficially seem to be more ambitious than the rule requiring distinction from the viewpoint of advancing the international law of armed conflict, it is not.  Rather, it is more ambiguous and more likely to be counterproductive.  Elimination of Protocol I’s reliance upon the proportionality standard might shrink the class of martial acts that evoke argument about whether or not Protocol I had been violated, but it is not at all clear that it would shrink the class of martial acts that Protocol I could effectively criminalize.  Today, the proportionality standard can unambiguously criminalize only an attack that leads to loss of civilian life that is so “excessive” that the attack should be able to be otherwise criminalized as failing to distinguish between military and civilian targets, or as being directed at a civilian objective under the mere pretense of an attack on a military objective.  

Strengthening the rule requiring distinction, in clear and enforceable language that all major world powers could commit to, would be an appropriately ambitious step forward in humanitarian law.  After all, it is no easy task to require threatened military forces to adhere strictly to a rule requiring distinction during times of war.  For example, the Allied powers did not closely discriminate between civilian and military targets when employing target area bombing during World War II, nor did they prosecute enemy leaders for similar actions.  Perhaps the absence of such prosecution indicates that the Allies did not want to be hypocrites.
   A Protocol drafted merely to strengthen and universalize adherence to the rule requiring distinction would be effective because of its prudence, and would be humane because of its effectiveness.
The amendments proposed in this paper serve to eliminate the key substantive US disagreements with Protocol I.  For example: 

1.  The proposed amendment to paragraph 4 of Article 1 moots the communicated US concern that Protocol I “would politicize humanitarian law and eliminate the distinction between international and non-international conflicts.”
   
2.  The proposed amendment to Article 44 moots the communicated US concern that Protocol I would “endanger civilians among whom terrorists and other irregulars attempt to conceal themselves.”
  
3.  The proposed amendments that are intended to eliminate Protocol I’s reliance upon the proportionality standard would significantly shrink the basis upon which “the Joint Chiefs of Staff found [Protocol I] to be too ambiguous and complicated to use as a practical guide for military operations.”
  

4.  The proposed amendments that are intended to make Protocol I more militarily practical should resolve many of the concerns that caused the US Joint Chiefs of Staff to conclude “that a number of the provisions of the Protocol are militarily unacceptable.”

Amendment of Protocol I allows the US to change its position yet appear principled and non-arbitrary, rather than appear to be solely responding to discomfort about being one of the few countries that remain in the world that are not yet parties to the Protocols Additional.  Adoption of any amendment would create a meaningful occasion for the US executive branch to re-decide whether to transmit and recommend Protocol I to the US Senate.  The proposed amendments may also improve the prospects for ratification or accession by countries other than the United States that have not yet ratified Protocol I.

If the prospects of US ratification of Protocol I are improved, then the prospects for US ratification of Protocol II would improve as well.   Because the US Executive branch has already recommended Protocol II for ratification,
 it is unlikely that the US would ratify Protocol I without also ratifying Protocol II.   

The proposed amendments to Protocol I would moot or occasion removal of many reservations and formal understandings that have been made by contracting parties.  For example:
1.  The removal of Protocol I’s reliance upon the proportionality standard would self-evidently moot concerns expressed by Romania
 about the proportionality standard, and concerns formally expressed by the United Kingdom about the definition of “military advantage anticipated” as used in the proportionality standard.
  

2. The proposed amendment to Article 44 would moot reservations and understandings made by several countries concerning the definition of “deployment” in Article 44
 because that term would not be used in the Article as amended. 

3. The proposed amendment to Article 53 would moot a related understanding formally made by the Netherlands
 because the amended Article would set forth when a historic monument or place of worship might be legally attacked.

4.  The proposed amendments to Article 57 would moot many reservations and understandings made by various countries related to the definition of the word “feasible”
 because that term would not be used in the Article as amended.

Conclusion

The fundamental failure of proportionality as a standard for judging or predicting the criminality of martial action, the opportunity to make Protocol I more effective by a few specific and limited amendments, and the beneficial consequences that such amendments could have on international humanitarian law, mutually justify the use of the Protocol’s built-in provision for amendment.

* Dr. Harrison (B.S. University of Southern California; M.S., Ph.D. University of California, San Diego; J.D. Stanford University) is a practicing attorney with the law firm of Irell & Manella LLP in Newport Beach, California and is a Major in the United States Army Reserve.   
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� Diplomatic Conference on Reaffirmation and Development of International Humanitarian Law Applicable in Armed Conflict: Protocols I and II to the Geneva Conventions, 16 I.L.M. 1391 (1977).


� The international law of armed conflict can be broadly classified into the jus ad bellum, which governs when a nation may legally resort to armed conflict, and the jus in bello, which governs the means a nation may legally employ during armed conflict.  Violations of the jus ad bellum constitute crimes against peace, whereas violations of the jus in bello constitute war crimes.  The jus in bello presently can be further divided into Hague and Geneva branches, the former intended to limit the methods and weapons that may be legally used during armed conflict, and the latter intended to protect the victims of armed conflict (though this is most often done by further limiting the use of methods and weapons – which blurs the distinction between the Hague and Geneva branches).  Since the Protocols Additional focus on the protection of the victims of armed conflict, they are properly classified as additions to the Geneva branch of the jus in bello.  See generally Hilaire McCoubrey & Nigel D. White, International Law and Armed Conflict 334-335 (Dartmouth Publishing Co. 1992).


� Howard S. Levie, Pros and Cons of the 1977 Protocol I, 19 Akron. L. Rev. 537 (1986).  Douglas J. Feith, Protocol I: Moving Humanitarian Law Backwards, 19 Akron L. Rev. 531 (1986).


� See International Committee of the Red Cross, Treaties and States Parties (visited Dec. 20, 2002) <http://www.icrc.org/eng/party_gc#7>.


� See id.


� See id.


� See United States: Message from the President Transmitting Protocol II Additional to the 1949 Geneva Conventions, Relating to the Protection of Victims of Noninternational Armed Conflicts,” 26 I.L.M. 561 (1987).


� Abraham D. Sofaer, Article: The U.S. Decisions Not to Ratify Protocol I to the Geneva Conventions on the Protection of War Victims (Cont’d): The Rationale for the United States Decision, 82 Am. J. Int’l L. 784 (1988).


� Theodor Meron, The Time has Come for the United States to Ratify Geneva Protocol I, 88 Am. J. Int’l L. 678 (1994).


� Protocol I may be amended according to Article 97.  See Protocols I and II, supra note 1, at 1432.


� The militaries of countries that are not yet parties to Protocol I, including the United States, India, Indonesia, Iran, Iraq, Israel, Pakistan, and Turkey, combine to represent a major portion of the world’s military forces.   “[I]n 1997 the United States spent $259 billion on defense, over a third of the world’s total defense expenditures, and five times that of the number two defense spender, Japan.  Indeed, U.S. defense expenditures exceed those of the next eight [largest] spenders combined.   Perhaps more determinative with regard to future war is the fact that the United States spent seven times more money on defense-related research and development than its next closest competitor, France.”  Michael N. Schmitt, The Principle of Discrimination in 21st Century Warfare, 2 Yale H.R. & Dev. L.J. 143, 153 (1999).


� For further motivation to consider the topic of this paper, see generally International Conference for the Protection of War Victims: Declaration for the Protection of War Victims, 33 I.L.M. 297 (1994).


� See Gerry J. Simpson, Didactic and Dissident Histories in War Crimes, 60 Alb. L. Rev. 801, 804-805 (1997).


� 	Environmental groups such as Greenpeace have proposed eliminating the military necessity exception [to restrictions on wartime environmental damage] altogether. To the extent that such attempts are actually attempts to outlaw war, they are admirable, if unrealistic. If, however, the result is to create a rule of war with which compliance is not possible, the rule will simply be ignored.  


Aaron Schwabach, Environmental Damage Resulting from the NATO Military Action Against Yugoslavia, 25 Colum. J. Envtl. L. 117, 113 (2000).


� After concluding that the threat or use of nuclear weapons would “generally be contrary to the rules of international law applicable in armed conflict,” mostly because of the difficulty in using nuclear weapons in a way that discriminately attacks soldiers but not civilians, the court went on to say that it “cannot conclude definitively whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstance of self-defence, in which the very survival of a State would be at stake.”  See Legality of the Threat or Use of Nuclear Weapons, advisory opinion, International Court of Justice, General List No. 95, (1996 I. C. J. 226), reprinted in 35 I.L.M. 809, 831 (1996).


� 	The very existence of this body of law, and the fact that in most conflicts, most military forces comply with it, is testament to the fact that States are willing to accept some legal limits, even when limitations may deny them immediate advantages.   They do so for a number of reasons.   Abiding by humanitarian law encourages reciprocal adherence by the other side, and compliance avoids the risks of negative domestic and international reaction. […] Thus, State practice belies the validity of any broad assertion that efforts to enhance humanitarian law are futile because they would limit State prerogatives in combat.  


Schmitt, supra note 11 at 173.


� Nations have ignored the law of war to satisfy military necessity even when the nation’s survival was not at stake.  “[I]n the 1982 Anglo-Argentine Falklands conflict, large numbers of Argentine prisoners were held on board troop ships” in violation of the 1949 Geneva Convention requirement that they not be exposed to the fire of the combat zone nor be used as human shields.  “This [violation] may reasonably be regarded as a product of local ‘necessities’ and no objection was raised either by the protecting power or the Argentine government.”  McCoubrey & White, supra note 2, at 271.


� “An enemy made desperate by belief ... in the ruthlessness of their adversary may themselves be driven by fear to extremities which might otherwise be avoided and may also prolong a struggle which has become militarily hopeless, potentially to the great loss of all parties to it.”  Id. at 8.


� Article 40 of Protocol I reads: “It is prohibited to order that there shall be no survivors, to threaten an adversary therewith or to conduct hostilities on this basis.”  Protocols I and II, supra note 1.


� 	Protocol I strengthens the Geneva Conventions by: 1) extending to civilian medical units the protections accorded to military medical units; 2) clarifying the protections accorded medical transport, including aircraft; 3) increasing the responsibilities of parties to search, report, and care for the missing and the remains of the dead; 4) providing expanded protection for civilians and civilian objects, and 5) insuring humane treatment for all persons.  On the other hand, Protocol I weakens the conventions by politicizing the law of war.  


Lynn Hogue, Identifying Customary International Law of War in Protocol I:  A Proposed Restatement, 13 Loy. L.A. Int'l & Comp. L.J. 279, 283 (1990). 


� A notable passage from a paper by Lt. Col. Burrus M. Carnahan (Additional Protocol I: A Military View, 19 Akron. L. Rev. 543, 544 (1986)) contrasts military practicality with the requirement to warn civilians before an attack, and the presumption in favor of civilian status when in doubt:


As a concrete example of the “fog of war,” consider this recent description, by Secretary of Commerce Baldridge, of Marine combat in Okinawa in World War II:


On the front lines, it’s kill or be killed, and you have to be passable at it if you are going to last more than a night or two.   And the longer you last, if you’re going to beat the odds, the more you are brutalized.   Question:  Otherwise how could you give the order to fire on a bunch of Okinawan women looking for their dead near your lines on a quiet night lighted by a full moon?   Answer: Because you suspected they were Japanese soldiers dressed in women’s robes.   Question:  Did you try to warn them off to see whether they were women and would leave?   Answer:  No.  Thought about it, but a warning would have given away our location.   Question: Shouldn’t you have been sure before firing?   Answer:  Being sure can get you killed – and they did turn out to be Japanese soldiers, every one.


It can hardly be said that Lt. Baldridge was free from doubt as to the civilian status of the Japanese “women.”


� Some contracting parties to Protocol I, including Great Britain, Switzerland, Netherlands, Italy, Belgium, and Austria, have declared understandings or reservations to Article 57.  These indicate that when some states decide whether a protection can be “feasibly” afforded to civilians under Article 57, the determination will lawfully include circumstances relevant to the success of military operations.  It is unclear whether these reservations will broaden the definition of the phrase “unless circumstances do not permit” in Article 57(2)(c), but it seems reasonable that it would.   See Dietrich Schindler & Jiri Toman, The Laws of Armed Conflicts 704-718 (Martinus Nijhoff Publishers, Dordrecht 1988).


� “The formal adoption of rules of war that cannot be implemented in practice does not, in the long run, advance the development of international humanitarian law, and will undercut the credibility of this body of law with the very military professionals who must apply in on the battlefield.”  Carnahan, supra note 21 at 549.


� Abraham Sofaer criticizes the “Break it, don’t fake it” tacit rule for ignoring U.N. use of force provisions, and then points out that international law is weakened when it is drafted so ambitiously that compliance becomes impractical.   See Abraham Sofaer, International Law and Kosovo, 36 Stan. J Int’l L. 1, 7-8 (2000).  “If the [UN] Charter cannot provide a legal basis for such actions [as the Kosovo intervention], then its already tenuous, theoretical exclusivity as the source of authority to use force must inevitably be lost.  No system of law can long survive the creation of categories of ‘illegal’ actions that are regularly condoned.” Id. at 8.


� 	Interestingly, the one rule of warfare which Iraq appeared to abide by was that on the nonuse of chemical weapons. The lesson may be that reciprocity is still the most effective enforcement mechanism for the rules of warfare.  Iraq must have feared that it would have suffered massive retaliation had it used chemical weapons.  In particular, if it had used chemical weapons against Israel, Iraq could realistically have feared not simply a reciprocal use of gas, but also an Israeli nuclear response.  On the other hand, Iraq could reasonably have concluded that whatever it did to Kuwaiti citizens, or even to allied POW's, the allied forces were not likely to respond in kind.


Paul W. Kahn, Lessons for International Law from the Gulf War, 45 Stan. L. Rev. 425, 434 (1993).


� McCoubrey & White, supra note 2, at 247.


� Id. at 329.


� Sun Tzu said: “[W]hat is essential in war is victory, not prolonged operations.”  Sun Tzu, Art of War 76 (Samuel B. Griffith trans., Oxford University Press 1963).


� A noteworthy passage from one book clarifies the military impracticality of subordinating the goal of winning:


General Westmoreland told of one memorable application of such theories of limited war.  “In 1965, we observed the construction of the first surface-to-air missile [SAM] sites in North Vietnam and the military sought permission to attack them before they were completed to save American casualties.  McNaughton ridiculed the idea.  ‘You don’t think the North Vietnamese are going to use them!’ he scoffed to [Seventh Air Force commander] Joseph Moore.  ‘Putting them in is just a political ploy by the Russians to appease Hanoi.’  It was all a matter of signals for the clever civilian theorists in Washington.  We won’t bomb the SAM sites, which signals the North Vietnamese not to use them.”


But the enemy [North Vietnam] was not playing Washington’s silly games.   A month later the United States lost its first aircraft to a SAM.   [... T]he North Vietnamese were playing by the old rules, where the very object of war is victory.  


Harry G. Summers, Jr., Historical Atlas of the Vietnam War 88 (Houghton Mifflin Company).


� See Message from the President, supra note 7.


� The Reagan administration made the following objections:


The Protocol undermines and politicizes humanitarian law by linking the legality of a war’s conduct with the belligerent’s conception of the justice in his prosecution of the war (e.g. whether or not the war can be considered as being in the name of “liberation”).  Such linkage is said to undermine the law by eroding its objectivity and therefore its effectiveness.


The Protocol endangers civilians in war by weakening the motivation for combatants to distinguish themselves from the civilian population.


The Protocol gives recognition and protection to terrorist groups by elevating their international legal status.


The Protocol can sometimes grant guerrillas a legal status that is superior to that accorded to regular forces.


The Protocol unreasonably restricts attacks against traditionally legitimate military targets.


The Protocol is too ambiguous and complicated to use as a practical guide for military operations.


The Protocol eliminates certain remedies in cases where an enemy violates humanitarian law.


See id.; see also Sofaer, supra note 8.


� Meron, supra note 9.


� This proportionality standard is embodied in Article 51, paragraph 5(b), and Article 57, paragraphs 2(a)(iii) and 2(b), Protocols I and II, supra note 1.  For example, Paragraph 5(b) of Article 51 proscribes “an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.”  Id. at 1413.


�  The drafting of Protocol I to rely upon the proportionality standard may be an example of history repeating itself.  Consider the following description of the 1899 Hague Conference:  “The delegates masked their failure to draft concrete limitations on important means and methods of warfare by formulating vague, indeterminate provisions that sounded humane but did not impose any binding commitments on signatories.  Chris Jochnick & Roger Normand, The Legitimation of Violence: A Critical History of the Laws of War, 35 Harv. Int’l L.J. 49, 74 (1994).


� 	[T]here are certain situations in which all reasonable actors would agree on the proportionality balance.   No one would suggest, for example, that capturing a single low-ranking soldier would justify the death of hundreds of civilians.  Similarly, the military advantage of destroying a command and control center would seldom be outweighed by damage to an uninhabited building.  The complexity emerges when one moves from these extremes along the proportionality continuum toward the center.  


Schmitt, supra note 11 at 170.


� “Among makers of proportionality calculations, therefore, the value attributed to the human suffering caused by a military operation may vary widely with social or cultural background.”  Schmitt, supra note 11 at 151.


� The following noteworthy passage from Schmitt’s article, suggests that legal expertise that is not generally available at lower echelons of military command will be required to apply the proportionality standard:


When performing proportionality calculations, the actor must not only struggle with issues of inclusiveness (what are the concrete and direct consequences?), but he must also conduct a difficult jurisprudential balancing test.   Optimally, balancing tests compare like values.  However, proportionality calculations are heterogeneous, because dissimilar value genres – military and humanitarian – are being weighed against each other.   How, for example, does one objectively calculate the relative weight of an aircraft, tank, ship, or vantage point in terms of [civilian] casualties?


Id. at 150-151.


� Consider the following quote:


War has long been limited largely by factors independent of the law. For complex military, political, and economic reasons, belligerents tend to use the minimal force necessary to achieve their political objectives. Force beyond that point -- gratuitous violence -- wastes resources, provokes retaliation, invites moral condemnation, and impedes post-war relations with the enemy nation.  These concepts are embodied in the "time honored military concept of 'economy of force'," of which, according to former Chairman of the Joint Chiefs of Staff, General George S. Brown, "the law of 'proportionality' is simply a legal restatement."


Jochnick & Normand, supra note 34 at 53-54.  This quote misrepresents the military tenet of economy of force, perhaps because it is based upon the understanding of a pre-Vietnam limited war theorist.  See Id. at 54.  Economy of force only encourages the use of minimal force for a particular military mission, if the purpose for that is to strengthen the force used for a more important, risky, or difficult military mission.  For example, a commander might decide to reduce the forces protecting his own flank so as to provide a larger force for his main attack. There is nothing in the tenet of economy of force that would argue for weakening the entire military force to the minimum necessary to achieve the overall political objective.  Indeed the proportionality standard articulated in Protocol I and the tenet of economy of force are far from being restatements of each other.  Whereas the proportionality standard in Protocol I is concerned with harm to civilians and related judgments of criminality, economy of force is primarily concerned with military resources and related mission success.  Notwithstanding the preceding quote, it is far more likely that General Brown misunderstood the proportionality standard than the tenet of economy of force.  Forgiveness for this should come easily; after all, who can truly understand a criminal law standard that requires a subjective comparison of totally dissimilar quantities?


� The proportionality standard is implemented in the text of Article 57 by paragraph 2(a)(iii) and paragraph 2(b):


2(a)(iii):	Those who plan or decide upon an attack shall refrain from deciding to launch any attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.


2(b):	An attack shall be cancelled or suspended if it becomes apparent that the objective is not a military one or is subject to special protection or that the attack may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.


Protocols I and II, supra note 1.


� See Dietrich & Toman, supra note 22 at 716.


� See Sofaer, supra note 24 at 9.


� “During the war in Southeast Asia, for example, 36 members of the U.S. Army were tried by courts-martial for violations of the law of war.”  Carnahan, supra note 21 at 543.


� See United States v. Calley, 46 C.M.R. 1131 (1973).


� “It appears from the words ‘concrete and direct’ that the Protocol requires that proportionality be assessed in relation to each individual attack, rather than on a cumulative basis.  Certainly, the former is more conducive to increasing the protection of civilians.”   Judith Gail Gardam, Proportionality and Force in International Law, 87 Am. J. Int’l L. 391, 407 (1993).


� Dietrich & Toman, supra note 22 at 717.


� The basic rule requiring distinction is embodied in Article 48 of Protocol I.  See Protocols I and II, supra note 1.


� Article 50(1) of Protocol I attempts to reduce ambiguity with regard to whether or not a person is a “civilian,” by creating a presumption that a person is a civilian in cases of doubt.  See id.


� “On balance, it appears that direct targeting of civilians was contrary to international law at this time [the year 1923], but state practice did not confirm that attacks on military targets had to take collateral casualties into account.   Therefore, it is hard to argue that proportionality in relation to civilian losses then constituted a principle of the Law of Armed Conflict.”  Gardam, supra note 44 at 401.


� “Very substantial civilian casualties were caused in World War II by aerial attacks in which it is obvious that little heed was paid to the rule of proportionality.”  William J. Fenrick, The Rule of Proportionality and Protocol I in Conventional Warfare, 98 Mil. L. Rev. 91, 96-97 (1982).  Such attacks were too numerous to list in this paper, but an incomplete list of the most notorious of such attacks would include the Allied bombings of Dresden, Tokyo, Hiroshima, and Nagasaki, and the German use of rockets to bomb London.


� 	Romania submitted an amendment deleting Article 51(3)(b) of the ICRC draft in order to remove any reference to proportionality from the Protocol. Several delegations spoke in support of the Romanian amendment. Syria could "not accept the theory of some kind of 'proportionality' between military advantages and losses and destruction of the civilian population and civilian objects, or that the attacking force should pronounce on the matter." Hungary could not accept the ICRC draft, based on the rule of proportionality "which called for a comparison between things that were not comparable, and thus precluded objective judgment" and further:  Mr. Herczegh [Hungary] said the debate had shown that opinion in the Committee was divided on the principle of proportionality set out in sub-paragraph 3(b). His own view was that a rule well established in international law should be reflected in practice and should produce the intended effects. Yet the number of civilian victims had increased alarmingly over the past few years: accordingly, either the rule was not well established and hence not binding; or it existed and could not be applied in armed conflicts; or it existed and was applied, but the results of its application provided the best argument against it.


Id. at 103.


� 	Proportionality is a complex concept to apply to particular cases and there will inevitably be differences of opinion.   It is difficult, therefore, to arrive at any firm conclusions about the proportionality in all its aspects of the coalition forces’ response to the Iraqi invasion…It is, however, the massive destruction of the infrastructure of the state and the impact on the civilian population that are troubling.  Certainly, these actions contributed to the early capitulation of Iraq, and the targets are within the definition of military targets under the customary rules.  The legitimacy of such actions, however, is a question of degree, with civilian casualties a particularly relevant factor in assessing proportionality.  It appears that more was done than was proportionate to expelling Iraq from Kuwait.  


Gardam, supra note 44 at 405.


� 	The concept of proportionality -- which holds that responsive uses of force “must not exceed in manner or aim the necessity provoking them” -- invites endless argument. Arguably, the United States did nothing more than was necessary to defeat Iraq in a four-day ground war. Of course, that argument rests on the critical assumption that a four-day ground war was the appropriate response to Iraq's actions.  Should the United States have been willing to exercise a great deal more patience, if that meant considerably less suffering for Iraqis?  Should it have been willing to adopt methods of warfare that would have jeopardized the success of the enterprise or risked greater injury to allied troops?  There can never be a convincing measure of proportionality as long as the two sides of the equation are incommensurable.


Kahn, supra note 25 at 435.


� 	In some ways, NATO's campaign against predominantly civilian targets was more effective than its campaign against military targets. It was much easier for NATO to hit a fixed target such as a bridge or a factory than a movable--and often camouflaged--target like a tank.  Having traveled extensively around Serbia and Kosovo, I am reasonably confident that the number of Serbian civilian casualties was significantly higher than the number of military casualties. The official Serbian figure for their military casualties--576--may be too low, but NATO estimates of between 5,000 and 10,000 Serb soldiers dead are almost certainly too high. The Pentagon has pointedly refused to endorse this estimate and has refrained from issuing its own figures. My estimate, based on extrapolations from independent sources, is perhaps 1,600 civilian and 1,000 military casualties. (NATO estimates of as many as 10,000 Kosovo Albanians killed by Serbian forces and buried in mass graves seem reasonable to me, if a little on the high side.)  Some of the civilians killed by NATO died in attacks on factories or television stations--targets that can reasonably be described as “civilian.” Others were killed in a string of embarrassing errors, ranging from the bombing of an ethnic Albanian refugee column in Kosovo to the mistaken targeting of the Chinese Embassy in Belgrade.


Michael Dobbs, A War-Torn Reporter Reflects, The Washington Post, July 11, 1999 (1999 WL 17013515).


� See Fenrick, supra note 49 at 125.


� 	[During World War II] there appeared to be little scope for the operation of proportionality and it was difficult to assert that the collateral destruction of civilians in attacks on military targets was regulated.  A survey of scholarly opinion reveals consensus on only one point: that at the end of the Second World War the practice of states revealed that the deliberate targeting of the civilian population for the purpose of terrorization was unlawful.  


Gardam, supra note 44 at 401.


� The following notable passage from Gardam, id. at 410, indicates that at the end of the Gulf War, the rule requiring distinction reflected customary international law but the proportionality standard did not:


In the final analysis, it appears that the interpretation by the United States and its allies of their legal obligations concerning the prevention of collateral casualties and the concept of proportionality comprehends prohibiting only two types of attacks: first, those that intentionally target civilians; and second, those that involve negligent behavior in ascertaining the nature of a target or the conduct of the attack itself, so as to amount to the direct targeting of civilians.  …  The impact of the practice of states such as the United States and its coalition partners on the formation of custom is considerable and cannot be overlooked.  It seems inevitable that the concept of proportionality as a customary norm is currently limited to the situations outlined above.  Moreover, it seems likely that the interpretation of the conventional requirements of Articles 51 and 57 with respect to “excessive casualties” may be similarly limited.


From another article:


The fact that the avoidance of direct targeting of civilians is now regarded by states as both a customary and conventional rule is a significant advance on the position that obtained in World War II.  Moreover, state practice in the Gulf conflict reveals that the negligent failure to distinguish between civilian and military targets is prohibited by international law and that some care must be taken to avoid civilian losses in the conduct of the actual attack itself.


Judith G. Gardam, Noncombatant Immunity and the Gulf Conflict, 32 Va. J. Int’l L. 813, 835 (1992).


� Seventh in a list of “fundamental rules of international humanitarian law applicable in armed conflicts” published by the International Committee of the Red Cross, is the distinction between combatants and civilians, and the illegality of making civilians the object of an attack.  See Dietrich & Toman, supra note 22 at 734.  Although these seven “fundamental rules” do not themselves have the force of law, they are concise statements of several established components of the customary international law related to armed conflict.  Proportionality was not on the list.  Lynn Hogue listed twelve “norms of customary international law” that can be identified in Protocol I.  A restatement of the rule requiring distinction was appropriately present in two of the listed norms, namely: “E. Protections of Civilians from Attack,” and “F. Proper Objects of Attack.”  The proportionality standard was (also appropriately) absent from the list.   See Hogue, supra note 20 at 297-302.  Perhaps an indirect reference to the proportionality standard was finally made in a comment given after the list: “Other portions of Protocol I which contain textual defects, such as vagueness or generality, are not likely to be added to the law of war and therefore have not been considered in this restatement.”  Id. at 302.


� Danielle L. Infeld, Precision-Guided Munitions Demonstrated Their Pinpoint Accuracy in Desert Storm; but Is a Country Obligated to Use Precision Technology to Minimize Collateral Civilian Injury and Damage?, 26 GW J. Int’l L. & Econ. 109 (1992).  “[I]n North Vietnam where, when it became apparent that for humanitarian reasons the United States would not bomb the dikes, these became havens for reserve fuel supplies and anti-aircraft artillery weapons.”  Howard S. Levie, The 1977 Protocol I and the United States, 38 St. Louis L.J. 469, 483 (1993).


� 	[T]he Government of Iraq placed military assets (personnel, weapons, and equipment) in civilian populated areas and next to protected objects (mosques, medical facilities, and cultural sites) in an effort to protect them from attack.  For this purpose, Iraqi military helicopters were dispersed into residential areas; and military supplies were stored in mosques, schools, and hospitals in Iraq and Kuwait.   Similarly, a cache of Iraqi Silkworm surface-to-surface missiles was found inside a school in a populated area in Kuwait City.   UN inspectors uncovered chemical bomb production equipment while inspecting a sugar factory in Iraq.  The equipment had been moved to the site to escape Coalition air strikes.  This intentional mingling of military objects with civilian objects naturally placed the civilian population living nearby, working within, or using those civilian objects at risk from legitimate military attacks on those military objects.


U. S. Dept. of Defense Report to Congress on the Conduct of the Persian Gulf War – Appendix on the Role of the Law of War, 31 I.L.M. 612 (1992).


� Consider the following three newspaper excerpts:


(1)  “As night falls, several thousand Serbs chanting ‘Yugoslavia!’ gather on two major bridges in Belgrade and the remaining Danube River bridge in Serbia's second-largest city, Novi Sad, to serve as volunteer human shields against NATO attack.”  Operation Allied Force, Times Union, April 9, 1992 (1999 WL 8978776).


(2)  The UN refugee agency said today there was “substantial foundation” to reports that women and children were being held as a human shield at an ammunition store in Kosovo.  The women and children, from the southern Kosovo town of Prizren, were held by Serbian soldiers last week while 60 men who had been with them were allowed to cross the border into Albania, said the UN High Commissioner for Refugees.  “Several people came from Prizren, and some of their stories suggested that the human shield reports have substantial foundation,” said spokesman Kris Janowski.  “Several reported that in one three story building in Prizren the first story was being used to store ammunition for troops, the second story was being used as living quarters for the military and the third and highest floor was full of young hostages, who would obviously be the first victims in any air strike.”


Families Human Shield Shock, Evening Mail, April 26, 1999 (1999 WL 15937117).


(3)  She said thousands of people were forced to act as human shields in the ammunition factory at Srbica in late March, and on April 6 Serb police in Doganovic rounded up “4,000 people and forced them to be human shields in a quarry.”  NATO has said there is evidence that a group of refugees who were hit in a NATO attack on a target in the village of Korisa may have been forced to stay at the site by the Serbs as shields. Yugoslavia says 87 refugees were killed in the strike Thursday. British Foreign Secretary Robin Cook said the alliance has “now documented 80 different cases reported by the refugees of the use of human shields by the Serb forces.”


Candice Huges, Air Strikes Go On Despite “Human Shield” Reports - The Battle for Kosovo, Seattle Post-Intelligencer, May 18, 1999 (1999 WL 6591017).


� 	[The Romanian] delegation had abstained in the vote of Article [57] and had voted against paragraph 2(a)(iii) and 2(b), which embodied the “rule of proportionality” that [the] delegation had always opposed.  Article [57] introduced into humanitarian law a concept which was contrary not only to humanitarian principles but to the general principles of international law.  It amounted to legal acceptance of the fact that one part of the civilian population was to be deliberately sacrificed to real or assumed military advantages and it gave military commanders the power to weigh their military advantage against the probable losses among the civilian population during an attack against the enemy.  Military leaders would tend to consider advantage to be more important than the incidental losses.  The principle of proportionality was therefore a subjective principle which could give rise to serious violations.  


Fenrick, supra note 49 at 105-106.


� See generally Jochnick & Normand, supra note 34.


� 	It was one thing to accept the need to protect noncombatants from attack when compliance with this rule did not significantly interfere with military effectiveness.  But the requirement that civilian losses be in some way proportionate to the military advantage decreased the effectiveness of means and methods of attack such as aerial bombardment.  What had basically been an abstract principle up to then required reassessment.  It is a debate that continues unresolved to the present day.


Gardam, supra note 44 at 400.


� Article 48 of Protocol I states:  “In order to ensure respect for and protection of the civilian population and civilian objects, the Parties to the conflict shall at all times distinguish between the civilian population and combatants and between civilian objects and military objectives and accordingly shall direct their operations only against military objectives.” Protocols I and II, supra note 1.


� 	There is no evidence, for instance, that either the bombing of civilian targets by both sides or the use of indiscriminate weapons such as the V-2 during the Second World War yielded tangible returns.  Additionally, it may decrease domestic support for the conflict (as in My Lai) and engender unfavorable international opinion .…”  


Schmitt, supra note 11 at 175.


� Hogue, supra note 20 at 284.


� Consider this noteworthy paragraph:


Oliver Wendell Holmes wrote that “[t]he life of the law has not been logic: it has been experience.”  The scenarios drawn by the Protocol’s critics have been proven wrong.  No liberation movement has seriously attempted to make the required declaration under Article 96, perhaps because it would have had difficulty accepting and carrying out all the obligations stated in the Protocol and could thus expose its members to war crimes prosecutions.  There is no recorded case of combatant and POW privileges being granted to members of such movements as a result of the Protocol.  …  Although the language of Article 1(4) is broad, the legislative history … demonstrates that the diplomatic conference targeted only three specific situations involving the following states: Portugal, because of its African colonies; South Africa, because of apartheid; and Israel, because of the occupied territories.  Since the target states naturally refused to ratify, the article has never been applied.


Meron, supra note 9 at 682-683.  Conversely, based on the experience of the non-use of Article 1(4) (even in the situations for which it was designed, Oliver Wendell Holmes might conclude that it is not useful, or at least that it has not been useful enough to justify the considerable negative effects that it has caused.   Such negative effects certainly have included a tendency to politicize humanitarian law, and the introduction of a considerable obstacle in the path of ratification by many militarily important countries.


� 	Ever since the decline of the just war doctrine, the law of armed conflict has developed on the basis of equal application of the rules irrespective of the status of a party’s resort to force.   Any retreat form that position will result in the application of lower standards by states in the pursuit of their objectives.  


Gardam, supra note 44 at 394.


� “Article 1(4) was probably the most controversial provision to come before the Diplomatic Conference which drafted the 1977 Protocol I.”  Levie, supra note 3 at 539. 


� Article 1(4) of Protocol I was not used for the purposes that motivated its drafting.  See note 67, supra.


� “Common Article 3 [of the 1949 Geneva Conventions …] provides some minimum protections for victims of internal armed conflicts, while avoiding any recognition of the rebel forces or any rebel entitlement to prisoner of war status.”  Cpt. Daniel Smith, New Protections for Victims of International Armed Conflicts: The Proposed Ratification of Protocol II by the United States, 120 Mil. L. Rev. 59, 64 (1988).  “The United States and many other states believe that the field of application of Common Article 3 is broader than that of Protocol II. The scope of Article 3 is considered broader because its application is not contingent upon dissident armed forces exercising control over part of the territory or carrying out sustained and concerted military operations.” Id. at 68.


� The following comment by Kahn, supra note 25 at 437, leads to a startling conclusion precisely because it is erroneous:


The international law that governs the conduct of war is ultimately a system designed to protect the self-interests of the more powerful states.  Rules that do not treat all lives equally cannot, in the long run, support the international system.  The 1977 Protocols to the Geneva Conventions begin to address this imbalance; not surprisingly, the United States has refused to agree to such changes.  In light of this imbalance, one of the oddest aspects of Iraqi behavior during the War was its action with respect to the foreign hostages whom it held during the first several moths of the crisis.   Holding the hostages was an obvious violation of international law, but was perversely rational.  In contrast, Iraq’s decision to release the hostages was puzzling.  It is doubtful that the air campaign against Iraq would have taken the same form had foreign hostages remained at a number of military and industrial installations.  One lesson of this War, therefore, might be: Don’t give up your hostages.


Kahn’s comment is erroneous because of several flawed assumptions.   The first flawed assumption is that a bias in contemporary international humanitarian law might significantly influence the outcome of an armed conflict between a powerful state and much weaker state.   In fact, international humanitarian law has never been determinative of the outcome of an armed conflict.  Does Kahn’s “lesson” imply that Iraq might have defeated the coalition if not for the release of the hostages?  More realistically, Iraq would have still lost the war, but perhaps after suffering an even longer bombing campaign and at the cost of a few more civilian casualties possibly including foreign hostages.   The second flawed assumption is that a right exists for weaker state to be able to influence international events equally with more powerful states, and that such a right might justify the use of a means of warfare that endangers civilians and violates the law of armed conflict.


� A dilemma is a choice between commensurate evils.  An otherwise very valuable article by Schmitt, supra note 11 at 182, recognizes a false “dilemma”:


The dilemma is that current trends may seem to require deviation from humanitarian norms if weaker States are viably to compete in international armed conflict.   One would certainly hope that those who share humanitarian commitment would not advocate sacrificing the all-too-limited protection non-participants in armed conflict enjoy, merely to render war more equitable.


The “dilemma” is false because the asserted lack of equity and opportunity to compete among states is not commensurate with the evils suffered by civilians in war.  The lack of the aforementioned equity is arguably not an evil at all, since military equality has never been a state’s right, since military equality often leads to longer and bloodier wars, and since in practice humanitarian law is often finally enforceable only by an inequitably dominant state.


� The 3rd and 4th paragraphs of Article 44 of Protocol I state:


3.  In order to promote the protection of the civilian population from the effects of hostilities, combatants are obliged to distinguish themselves from the civilian population while they are engaged in an attack or in a military operation preparatory to an attack. Recognizing, however, that there are situations in armed conflicts where, owing to the nature of the hostilities an armed combatant cannot so distinguish himself, he shall retain his status as a combatant, provided that, in such situations, he carries his arms openly: (a) during each military engagement, and (b) during such time as he is visible to the adversary while he is engaged in a military deployment preceding the launching of an attack in which he is to participate.  Acts which comply with the requirements of this paragraph shall not be considered as perfidious within the meaning of Article 37, paragraph 1 (c).


4.  A combatant who falls into the power of an adverse Party while failing to meet the requirements set forth in the second sentence of paragraph 3 shall forfeit his right to be a prisoner of war, but he shall, nevertheless, be given protections equivalent in all respects to those accorded to prisoners of war by the Third Convention and by this Protocol. This protection includes protections equivalent to those accorded to prisoners of war by the Third Convention in the case where such a person is tried and punished for any offences he has committed.


Protocols I and II, supra note 1.


� 	The Protocol … places the guerrilla in a legally advantageous position, since he may lawfully use tactics that are still forbidden to his regular forces opponent.   The guerrilla’s right to blend in with the civilian population (short of deployments preceding an attack) takes on even more importance in light of the Protocol’s presumption … that “in case of doubt” a person must be considered to be a civilian.  


Carnahan, supra note 21 at 545.


� 	[Article 44(3) appears to allow combatants to] merge with the crowd, weapons concealed, until they are about to attack, at which time they move out of the crowd, disclose their weapons, and begin their attack.  There seems little doubt but that the provisions of paragraph 3 of Article 44 will increase the dangers to the civilian population.  


Levie, supra note 58 at 474.


� 	“[Article 1(4) together with Article 44(3)] places members of so-called national liberation movements in a status superior to that of all other combatants – exactly the end sought by its progenitors, but scarcely one acceptable to nations which believe that all legal combatants should be protected equally.”  


Levie, supra note 58 at 473.


� 	The U.S. military, for example, has at times contracted out aircraft maintenance, security, transportation of troops and supplies, housing, and even training in basic combat functions.  When civilians perform support functions, the line between non-combatants and combatants inevitably blurs.  [T]hese activities place all civilians at greater risk because of the difficulty an attacking force will have in distinguishing civilian participants from civilian non-participants.   In fact, this very concern drew objections to the Protocol I provisions relaxing the requirement that combatants distinguish themselves from the civilian population.  


Schmitt, supra note 11 at 160.


� “[T]he essence of humanitarian law is the distinction between combatants and non-combatants.   And the essence of terrorism is the negation of that distinction.   Protocol I in effect blesses the negation.”   Feith, supra note 3 at 534.


� Examples include the formal understandings relevant to Article 44 of Protocol I expressed by Argentina, Belgium, Italy, South Korea, Netherlands, and Great Britain.  See Schindler & Toman, supra note 22 at 704-717.


� Sofaer, supra note 24 at 21.


� “The unease felt about bombing policy in the Second World War may be seen in the absence of charges relating to the issue at the Nuremberg trials, in part at least no doubt in anticipation of a tu quoque defence.”  McCoubrey & White, supra note 2, at 232-233.


� Message from the President, supra note 7 at 562.


� Id. at 562.


� Id. at 564.


� Id. at 562.


� See id.


� See Fenrick, supra note 49.


� For example, see the United Kingdom understanding (e) in Schindler & Toman, supra note 22 at 717.


� See note 81, supra.


� See Netherlands understanding 8 in Schindler & Toman, supra note 22 at 714-715, and United Kingdom understanding (g) on page 717.


� See note 22, supra.






