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Introduction

At a time when adversaries seek to exploit a groundswell of anti-Americanism, the bluster of American policy seems to confirm their charges.  They believe that surging power and wealth after the Cold War have blinded and deafened America; they see America as only concerned about itself, not with the freedom and prosperity of others, and with the maintenance of its own military and economic dominance regardless of who suffers.
   Yet, blasting each new policy as more evidence of “the old Bush ‘up yours’ unilateralism” reinforces a simplistic and rather selective view of U.S. policies.
  For all of the painful and much decried examples of unilateralism in the arenas of environmental policy, arms control, and international justice, there are a series of less publicized overtures that demonstrate a more sophisticated appreciation of international cooperation.

President Bush’s military order of November 13, 2001 is emblematic of the larger pattern.  Observers who view the Bush administration’s foreign policy out of context see the creation of special military tribunals as a repudiation of other countries’ justice systems even as the United States demands cooperation in apprehending foreign terrorists.  Analyzing the military tribunals in light of the Bush team’s philosophical orientation toward Realism, and with regard to how the policy has actually been implemented, permits a more coherent and balanced picture.     

The case of the tribunals illustrates how charges of American unilateralism, even when they come from European allies, deserve a hard look before they are swallowed whole.   This essay places the establishment of separate military tribunals in the context of Realism.  It describes how the Bush administration differs from its predecessors on the exercise of power and the evaluation of national interest.  Military tribunals are shown to be consistent with a new willingness to assert American prerogatives in combination with an awareness of the practical limits on American influence.  Far from an arrogant neophyte, President Bush has rejected wanton imposition of the tribunals on terror suspects without considering the interests of their home countries.  He is playing a much more delicate game, attempting to reduce the risk that unilateral justice will alienate key allies while he simultaneously avoids hazardous legal delays and information leaks in the face of a growing terrorist threat.
  

Realism and the End of the Cold War

The Realist perspective has heavily influenced both the announcement and the implementation of President Bush’s foreign policies, including the military order on military tribunals.  The connection between Realism and current policy merits further emphasis, because it sets the Bush team apart from other administrations since the end of the Cold War.  President Bush’s father came closest to acting on this set of principles, but, especially after the Gulf War, the elder Bush presided at a time when threats to U.S. interests were more remote and less defined.


Ignoring the Realist perspective makes it too easy to confuse the prudent unilateralism of power management with evangelical unilateralism that would remake the world in America’s image.  Like all administrations, the current one faces domestic competition.  As long as the United States is not further endangered, it serves the interests of domestic political foes to blur the distinctions between Realists and the more extreme evangelicals.  Second, critics, both at home and abroad, enjoy an exceptional advantage due to the fact that the ascendancy of the anti-Realist right occurred some twenty years ago.  From such a distance, there are passing similarities, but on closer inspection, President Bush’s assertions of power are more akin to his father’s reactions in the post-Cold War environment than Ronald Reagan’s earlier ideological thrust against the Soviet Union.  
Reagan, an influential proponent of the Realist approach to international relations during the last days of détente between the United States and the Soviet Union, defended his point of view by asserting that Realism does not try to explain every detail of foreign policy.  Rather, it concentrates on getting a few important things right.
  Among the simple, almost scientific, truths are that states ultimately care about their survival and that power, primarily military power, is the most reliable means for states to achieve their highest priority goals.  For Realists of the 1970s and 1980s, it followed that two nuclear-armed superpowers would maintain their positions in the international system and the Cold War stalemate would endure for decades to come.  Despite the thousands of warheads on each side, Realism gave way to evangelism in the early 1980s.

Ronald Reagan insisted that the Cold War was winnable on the plane of ideas.  Through demonstrations of economic and technological prowess, unstinting criticism, and proof by military action that the threat of superpower escalation would not paralyze the United States, the Soviets could be persuaded to change.  It was not Russian territory or the Russian arsenal that was the target.  Reagan bypassed these concrete elements of power.  He turned a blind eye to Realism, vanquishing the Russian system by tapping into the frustrated ambitions of the Russian people.
   Russian power did decline in the process, but even today, in the event of open conflict, Russia could still inflict grave damage on the United States.  

Russian power never disturbed the American evangelicals as much as Soviet ideology.  Reagan proposed the elimination of all offensive ballistic missiles at the Reykjavik Summit of 1986 and agreed to eliminate intermediate range nuclear forces from Europe the following year.  These moves represented radical departures for arms control and for the defense of Western Europe; the safest force structure had been one that concentrated the minds of all parties on the condition of mutual assured destruction (MAD).  Reagan never succeeded in escaping MAD, but within a few years after he left office, attention had shifted toward the Soviets’ failure to produce much besides nuclear missiles.  Reagan’s main assault on the Soviet Union was not physical as much as moral—not on capability as much as on intention.     


Whether Reagan was right or lucky is still debatable.
  Mikhail Gorbachev injected the new thinking of a younger generation into Kremlin leadership at just the right time.  Many critics objected in the early 1980s that Reagan’s hostile tack and his refusal to accept the “reality” of mutual assured destruction seemed to increase the probability of nuclear war before it could fundamentally recast the superpower relationship.


For the purposes of viewing the difference between the evangelicals and the Realists, it is most important that, regardless of the reasons, Reagan’s moralistic approach succeeded.  Consequently, his successor faced a drastically altered international environment with little opportunity to devise a new blueprint for policy.
  Though democracy and neo-liberal economics were on the rise in the early-1990s, world order, rather than American ideals abroad, became the touchstone for George Bush’s foreign policy.  Though Saddam Hussein’s dictatorship in Iraq repulsed most Americans and Bush certainly was not above using ideas to help mobilize public opinion for the Gulf War, he would not allow those same ideas to blind him from the “realities” of regional power balances.  Despite the brutal repression Hussein imposed on his people, the U.S.-led coalition demurred at toppling him in order that an intact Iraq might serve as a counterweight to Iran.

For Bush, there was neither surplus political capital nor surplus capability for winning converts to the American way.  Defense budgets for both superpowers were shrinking, leaving dangerous power vacuums scattered across the Eastern Hemisphere.  Bush’s adeptness at assembling the diverse coalition for Operation Desert Storm sprang not so much from faith in institution building or collective security, as from confidence that almost all leaders regardless of their domestic regime or culture could understand the importance of order under anarchy and the danger posed by sudden regional imbalances after the Cold War.  Recognizing Bush’s roots in Realism helps explain why he tied his foreign policy to the construction of a New World Order and also why the concept failed.

Superpower influence had been receding for more than a decade, but the sudden contraction after 1990 inspired a new round of armed aggression, not just across national borders in Southwest Asia, but within borders in trouble spots around the globe.  Internal instability posed a thorny problem for a Realist president.  International stability demanded universal respect for sovereignty.  Heavy-handed U.S. interventions to “clean-up” troubled states like Panama, Bosnia-Herzegovina, or Somalia would send a chilling message to governments everywhere–sovereign status afforded no protection if the U.S. decided that a regime had drifted too far from American standards.  Despite the U.S. preponderance in military and economic power after the Cold War, by Realist calculations, it still had neither the guns nor the political will to blanket the entire world in a Pax Americana.  Bush acted decisively only in Panama, and there only because American traditional interests and American citizens were most directly endangered.

Idealism, Again, but from the Left
Bush’s prudence derived from Realism, a set of ideas with a long pedigree in diplomatic affairs but scant appeal for the American electorate.  Hesitation in the face of violent political repression and mass ethnic killings left Bush vulnerable in the arena of presidential politics.  Bill Clinton scored points during the 1992 campaign not only by portraying Bush as out of touch with domestic economic concerns but also by attacking Bush in his putative strong suit, foreign policy.  For the voters, American power, fueled by the largest economy and easily the largest defense budget on the planet, ought to be wielded with purpose.  Even before the election, Clinton’s future Secretary of Defense outlined a vision that mocked Bush’s prudence as a kind of paralysis.
  Unwillingness to use power for moral ends after the Cold War left America culpable.  The United States was burying its head in the sand when it enjoyed a rare opportunity to bring positive change to the world.  Clinton was thus able to link Bush’s dithering on the domestic economy to an equally pernicious fear of accepting risks for progress overseas.  While Bush’s New World Order nervously defended against chaos by trying to keep a lid on the status quo, Clinton offered a vision of proactive foreign policy that shamelessly embraced American values and expanded political and civil rights for individuals regardless of whether they lived in Beijing, Sarajevo, or Mogadishu.

During its first two years, the Clinton administration’s progressive vision ran headlong into the real costs of effecting a values change in the international system.  Powerful actors such as China and Russia often disagreed with U.S. priorities, and even less influential actors such as Somali warlord Farah Aideed could impose costs in dollars and lives that the American people did not wish to incur.

Rising penalties imposed by his foreign policy siphoned political momentum from Clinton’s domestic agenda and compelled him to make adjustments.  For example, despite the criticism he had leveled at the previous Bush administration’s relationship with China, Clinton, under tremendous pressure, acquiesced to renewal of that country’s most favored nation trade status.
  This pragmatic concession to business interests and to the importance of American economic power aligned with the older Bush’s prudence rather than with stalwart resistance against a totalitarian regime in the defense of basic human rights.

In Somalia, after the deaths of seventeen U.S. Rangers, Clinton adopted an “exit strategy.”  The American forces remained long enough to prevent a return to the mass starvation conditions of 1992, but they abandoned the more ambitious goal of nation building.  Their withdrawal in March of 1994 was a prudent concession to the limits of American power; it contrasted starkly with the previously proposed reconstruction of civil society to expand political rights for the Somali people.

Meanwhile, in the Balkans, the Clinton administration struggled to avoid retreat in the face of ethnic cleansing in Europe.  On the other hand, it did not wish to resurrect the haunting failures of limited war experienced by the United States in Vietnam.  Clinton’s solution charted a middle course.  Alternately, his team threatened to strike in order to coerce the Serbs into peace negotiations and to withdraw in order to squeeze multilateral cooperation out of Western Europe.  Eventually, this policy worked.  The Dayton Peace Accords of November 1995 still by and large contained the ethnic violence, and combat has claimed virtually no American casualties in the Balkans.
  

Yet, this victory for progressive policy and the promotion of American values arrived in the most painstaking way and only after hundreds of thousands of civilians had been killed or displaced in the former-Yugoslavia.  In the end, moral persuasion had given way or at least had been heavily fortified by old-fashioned carrots-and-sticks, both economic and military.
  Even more telling for future presidential candidates, the impracticalities of multilateral command to maintain physical security were laid bare at places like Srebrenica and Gorazde, United Nations safe areas that Bosnian Serbs overran and gutted prior to Dayton.
  By the time the Clinton administration raised the stakes and took on the chief instigator of the Yugoslavian wars of succession, it had abandoned its initial version of multilateralist foreign policy.  The air campaign in 1999 to remove Slobodan Milosevic’s military from the province of Kosovo was largely a U.S. show, and it was executed without authorization from the United Nations Security Council.

Even for United States allies, including Britain and especially France, les enseignements du Kosovo taught that the quality and quantity of U.S. manpower and equipment were crucial to containing crises.
  The results of U.S. success in Operation Allied Force actually spurred allies to renew their efforts at creating a crisis management capability for Europe that would be independent of U.S. dominance.
  When President Bush entered office some eighteen months later, already weakened by the close and controversial nature of the election, Europe was primed to reject further expressions of American unilateralism.

Return to Realism

It has not helped that President Bush opened his tenure with a series of objections to international initiatives.  During the 2000 campaign, he questioned the value of keeping so many Americans on the ground in the Balkans.  During his first few months in office, Bush pulled U.S. support from the Kyoto Accord on greenhouse gas emissions, and he downgraded U.S. participation in the talks to form an International Criminal Court.
  Despite Western European and Russian support for the guidelines established by the 1972 Anti-Ballistic Missile Treaty, Bush chafed at the restrictions on building a missile defense system and unilaterally withdrew from the treaty in December 2001, just weeks after his military order establishing military tribunals for foreign terror suspects.
  Bilateral relations with China have calmed somewhat, but only after a Cold War-style showdown over a downed American reconnaissance aircraft that had been patrolling close to China’s territorial waters.
  Compared to the Clinton Administration, Bush’s team, before and after the September 11th attacks, seems to run foreign policy with a larger chip on its shoulder.


Nevertheless, it would be a mistake to attribute the new unilateralism to ignorance or arrogance.  The policies should be viewed against the backdrop of idealist alternatives, both the Clinton and Reagan varieties.  The policies are not sui generis; they derive from an intellectual foundation that has been articulated by National Security Adviser Condoleezza Rice and Secretary of State Colin Powell.  Secondly, the policies, including the case of military tribunals, should be evaluated in their entirety.  Their implementation betrays more nuance and sensitivity to others’ interests than their blunt introduction as a military order.


In Somalia and the Balkans, members of the Bush team saw a profligate use of U.S. resources at a time when the Clinton Administration was cutting deeper into the defense budget.  Far-flung military assets took on “nation-building” tasks that did not suit their training or equipment in situations that did not permit any kind of meaningful victory.
  At once, Clinton managed to deplete power reserves, ratcheting up the military operations tempo, while refusing to organize and deploy packages in ways that would be decisive.  Denying U.S. ground forces the support of AC-130 gunships in Somalia at the beginning of his administration and hesitating to employ Apache Longbow helicopters in Kosovo toward the end, Clinton never seemed comfortable with the predictable consequences of American power, tending to unleash it in ways unlikely to achieve the intended effects.


Almost as if the Bush administration was playing to the soldiers and civil servants within the military and diplomatic corps rather than the broader American electorate, it came in determined to reject the Clinton Doctrine on three grounds, all of them reliant on an appreciation for Realism.  First, the Clinton Doctrine was not sufficiently consistent.  Constrained by the American electorate, the U.S. did not intervene everywhere in defense of human rights.  After public opinion soured in the wreckage of Somalia, genocide in Rwanda was no longer covered.  Second, international interests in consensus, cooperation, and the establishment of bedrock values became conflated with the national interest.  Institution building and championing of values overseas at times captured the foreign policy agenda, detracting from the more fundamental task of maintaining the United States’ primary position among powerful countries.  In relations with China, the process of engagement blinded the U.S., inhibiting it from responding to challenges relating to technology transfer and the American commitment to the defense of Taiwan.
  

Third, in international affairs, “hectoring and blustering” other nations beyond the United States’ capacity for action is a dangerous stratagem, but so is leaving a vacuum by failing to exercise power.
  The Clinton Doctrine seemed to be guilty of both, declaring grand intentions to reform societies in places where it could little afford to expend lives or capital while shying away from forthrightly acknowledging competing interests with other great powers such as China and Russia.  In addition to clarifying priority interests, the Bush team promised a more rational alignment between means and ends.
  Positive change in the international system would be better accomplished through the efficient exercise of American power, freed from cumbersome and deceptive commitments to multilateralism and consensus values.

Timely attention to power balances, like the early reconditioning of the U.S.-China relationship from strategic partnership to complex competition, has marked the Realist shift from Clinton’s approach.  This change dovetails with the Bush campaign’s coordinated attack on Clinton’s legacy during the 2000 elections.  At the domestic level, Clinton had sustained his approval ratings by positioning himself as a reasonable check against the initiatives hatched by an unusually conservative Congress.  In foreign affairs, though, he had felt freer to indulge in an agenda influenced by social liberalism.  The combination of a holding action at home and pursuit of a vision without power abroad left the popular Clinton administration curiously bereft of uncontested accomplishments it could claim in defense against President Bush’s repeated attack during his acceptance speech at the Republican Convention:  “They have not led.  We will.”

In order to fully account for the context of President Bush’s unilateralist foreign policy, consider that no American President since Eisenhower has been as willing to make such a clear distinction between leadership in domestic versus foreign affairs.  President Bush is no Bill Clinton, but neither is he Ronald Reagan, who eagerly waged ideological battles for the souls of foreign communists as well as Democrats in Washington.  Reforms based on greater economic freedom and social conservatism are still important to President Bush within the United States, but when it comes to the anarchic international arena, America is less Reagan’s shining “city on the hill” than it is a lucrative retail outfit attempting to buy and sell in the heart of the meanest streets.  Far less optimistic about converting the occasional roaming gangster into a shop-owner in an environment where family values and the rule-of-law are unreliable, and confronting a global threat that is no longer restrained by an undeniable condition of mutual assured destruction, the Bush administration places a higher premium on survival.  

In the present state of foreign affairs, pragmatic compromises, including unsavory alliances, are plainly justified.  During the 1980s, Ronald Reagan shipped weapons to the checkered Contras in Nicaragua not simply because U.S. borders needed protection against expanding Soviet influence in Central America.  Despite their questionable democratic bona fides and poor human rights record, the Contras were also cast as “freedom fighters.”  In contrast to Reagan’s stark labeling of foreign protagonists as wearing white or black hats, the Bush team is willing to paint shades of gray.  The sharper ideological tenor of President Bush’s domestic strategy should not be imported directly in order to explain his foreign policy.  This administration expects leadership and rules of the game to change as it maneuvers outside the United States.  The constant awareness of danger and the moral flexibility at the tactical level so characteristic of Realism are on display in Afghanistan.  American forces are far more interested in operating unencumbered to pursue the Al Qaeda threat than in tackling the nuances of peacekeeping and reconstruction amidst a complex post-Taliban landscape.  One Army Special Forces Commander, working in a world where Pakistan, Saudi Arabia, Libya, China, and India are nominally allied with the U.S. in a war against terror, articulated succinctly the reigning Realist attitude.  “[In Afghanistan] we basically had to figure out who was a ‘bad bad’ guy, who was a ‘bad good’ guy and if there were any ‘good good’ guys.”
          

Military Tribunals and Realists

A Realist analysis of President Bush’s military tribunals must begin with a qualification.  In announcing a parallel justice system for foreign terrorist suspects, President Bush opened the first act of two parallel dramas.  Examining the tribunals through the lens of Realism gives scant attention to the legal and political machinations occurring within the United States.  Questions about the constitutional basis of the President’s authority to create courts without consulting the legislative branch, the validity of Franklin Roosevelt’s precedent for trying eight Nazi saboteurs during World War II, and the timing of the announcement on the heels of extraordinary cooperation from the Democratically-controlled Senate, all of these, do not fall within the purview of Realism.  

Nevertheless, an international perspective is important because certain aspects of the tribunals clash with European conceptions of justice, and the notion of separate courts controlled by Christian prosecutors and judges for a target population likely to be disproportionately Muslim sets off alarm bells for human rights organizations that can influence world opinion.
  Since the Al Qaeda network has already demonstrated the capacity for exploiting information technology to plan and operate simultaneously within countries spread across several continents, international cooperation will be crucial for the intelligence and criminal prosecution elements of the war on terrorism.  It is thus important whether the international community sees more behind the American military tribunals than simple-minded, “up-yours” arrogance.  Whether or not the Bush administration will succeed in convincing other nations of both U.S. power and U.S. prudence is still in doubt, but if it plays the difficult trade-off between intimidation and reassurance with a deft touch, there ought to be dividends.  


Realism defers principles for a better world based on democratic values in order to devote more resources toward survival and power position.  In that sense, the vision is less likely to inspire allies.  However, the Realist perspective also takes into account practical limitations on U.S. power and the “legitimate interests” of competing sovereign states.  Realism does not translate into arrogance and attempts at hegemony.  Instead, it calls for an adjustment of interests to bring them into line with affordable means.  In that sense, the frank exercise of power, undisguised by moral crusading, is less likely to drive enemies into a panic about how or where the U.S. will use its economic and military might.  The Realist emphasis should make the U.S. more predictable and more tolerable, especially when so many current governments face a common threat in Islamic terrorism.   


At first blush, it does not seem like the establishment of military tribunals by presidential fiat could help the United States’ cause internationally.  Part of building a coalition that would support or at least acquiesce in the toppling of the Afghan government involved convincing the world that the September 11th attacks were planned and executed by evil agents.  Neither their Islamic religion, nor their Middle Eastern nationality, nor their political opposition to the U.S. presence in Saudi Arabia made them a scourge to the entire international community.  Instead, their tactics moved them beyond the pale.  In an era when weapons of mass destruction are escaping exclusive control of the great powers, no state could afford to condone the acts of a relatively small group waging undeclared war on a major city for the same reasons that no state has made significant use of chemical weapons against opposing armies.  Every state is vulnerable to devastation by such means.  


To the extent that the military order of November 13 self-exempted the United States from internationally recognized norms, it slid the United States ever so much closer to the moral expediency of the criminals.  After all, they too had circumvented due process and resorted to indiscriminate tactics in order to rid the world of what they viewed as an extraordinarily evil and potent threat.  With the announcement, the United States was still far from targeting innocent Muslims for mass murder, and democracies commonly adjust civil protections for reasons of national security.  But the principle at work, lowering legal standards by fiat to suit the moment, raised eyebrows not just in the Middle East and South Asia, but in Europe as well.  Europe could provide certain military assistance as the war on terrorism expanded, and of more immediate concern was the criminal investigative trail that led from the original nineteen hijackers to cells in London, Paris, Madrid, and Hamburg.
  For purposes of punishing the guilty and collecting information on future plots, America still needs Europeans’ cooperation in extraditing their suspects.


Three aspects of President Bush’s military tribunals put uncomfortable distance between the U.S. and its allies.  The special trials go beyond endorsing capital punishment, requiring just a two-thirds majority instead of unanimity among a panel of judges to authorize executions.  Secrecy for the tribunals means that they will not operate under the corrective glare of media or public opinion.  Finally, the power to define and implement trial procedures rests exclusively with the U.S. Defense Department, which means that, in principle, no institutional checks will impede further deterioration of tactics to speed convictions or squeeze additional information should any phase of the war go poorly.


The specter of the death penalty created immediate problems for major allies who are signatories to the European Convention on Human Rights.
  Three of them voiced high-profile reactions in the weeks following the November 13th announcement.  Prime Minister Jose Maria Aznar of Spain arrived on a previously scheduled visit to Washington facing a new and delicate diplomatic challenge.  Spain had arrested eight suspects with connections to Al Qaeda in Madrid, but a Spanish judge subsequently declared that Spain must reject any extradition request that would place the men at risk of capital punishment.  When asked if Spain would hand the suspects over to the U.S., Aznar reiterated his country’s support for the war on terrorism and promised that he would give such an important request from the United States due consideration.  Britain and France dealt with the legal rift less tactfully.  British Defense Minister Geoffrey Hoon speculated aloud that if British Special Forces reached Osama bin Laden first, they would not be able to turn him over to American authorities.  Shortly afterward, a backtracking Prime Minister’s Office offered that the messy clash of legal systems could be averted if bin Laden were captured in Afghanistan, outside the European Union’s jurisdiction.
  For France, though, there was no convenient escape.  The highest-level suspect captured in connection with the September 11th attacks, the so-called “20th hijacker,” turned out to be a French citizen.  If anyone fit the qualifications for being tried under the special military tribunals, Zacarias Moussaoui did.
  Fully aware of the United States’ own reaction when its citizens come under the power of competing justice systems, Marylise Lebranchu, the French Minister of Justice, offered Moussaoui official protection, flatly declaring that secret trials and the death penalty violated standards of justice for citizens of France.
 


After the death penalty, secrecy is another sore point for the Europeans.  The Bush Administration wants closed trials to protect classified information on intelligence gathering techniques, to protect information that would help Al Qaeda, to keep the trials from themselves becoming terrorist targets, and to prevent the actual terrorists from using legal proceedings as a platform for propaganda.  The problem is that secrecy eliminates the strongest protection against corruption of the legal system.  At the very least, the United States is adopting a double standard.  It criticized Peru for closing the court that sentenced a young American woman to twenty years on charges of abetting the Tupac Amaru terrorist group, but now it creates a whole new system of secret tribunals that could process thousands and sentence hundreds of terrorist suspects, fingered by any law enforcement agency of the U.S. Government and prosecuted by the Pentagon.


The secrecy is especially noxious because it comes coupled with a conspicuous lack of institutional checks and balances.  The Defense Department has responsibility for formulating the detailed procedures for such things as rules of evidence.  Presumably, it can screen counsel for the defendants.  It also appoints the prosecutors and the panel of judges who double as jurors.  President Bush ultimately decides which non-citizens shall stand trial in the special courts.  He has final review authority over convictions and sentences with no right of appeal for the defendants.  These measures may be justified in terms of expediency for protecting America against additional attacks, but to those countries around the world who have been urged to support the war on terrorism, the military tribunals broach the question of how far the United States will descend toward the terrorists, eliminating protections and rewriting law as it chooses in order to more easily eliminate its enemies.   


Not surprisingly, given the recruiting tentacles of the Al Qaeda network, citizens from several countries have been captured overseas and are now detained by the U.S. Defense Department.  By virtue of their organizational association with terrorists, the military order identifies these non-citizens as eligible for trial under the military tribunals.  However, most of these individuals fought as soldiers against the Northern Alliance and other anti-Taliban units in Afghanistan.  The question thus arises whether the United States can interrogate and prosecute these fighters without violating the 1949 Geneva Conventions.


The Geneva constraints in this case will operate through political rather than legal means.  Though the United States has agreed to abide by the original guidelines, it remains one of the relatively small number of countries that has not ratified the more detailed Protocols of 1977.  The political difficulty comes when high profile figures, such as Javier Solana, former NATO Secretary General and current High Representative for Security Affairs at the European Union, publicly insist that the prisoners at Guantanamo must be treated according to international law, in other words, in full compliance with the Geneva Conventions.  

U.S. Secretary of Defense Donald Rumsfeld wishes to protect any intelligence advantage the detainees might provide against Al Qaeda.  Prisoner of War status under Geneva would eliminate coercive interrogation of the prisoners and would compel the U.S. to repatriate prisoners after hostilities “between the parties” had ended.  Secretary Rumsfeld has pointed out that the fighters in Afghanistan did not fulfill the criteria for lawful combatants under Geneva as they did not carry arms openly, did not wear recognizable insignia, and did not conduct their operations in accordance with the laws and customs of war.       

Even if those assertions are true, however, European insistence on applying the Geneva Conventions essentially invokes the Protocols as well as the original text.  Article 45 in Protocol I makes it clear that prisoners are entitled to certain fundamental protections even if they themselves have violated the laws of war.  Furthermore, a captive has the right to assert his POW status, and this claim must be adjudicated, not by the Secretary of Defense, but by a “competent tribunal.”
  Article 75 goes on to list the fundamental protections that any detainee after armed conflict enjoys, even if he is denied POW status.  Among those protections is the right of the captive to be informed without delay of any criminal charges and to know the procedures available for a legal defense.  These procedures, in turn, must conform to “generally recognized” judicial principles.
 

The Protocol poses a problem to the United States for a number of reasons.  First, the U.S. Government has strategic reasons for restricting the information flow, both from the prisoners to the outside world and to the captives themselves.  The Bush administration seeks to deny Al Qaeda data on which of the network’s personnel are in custody and what they might have revealed.  Within the bounds of humanitarian treatment, the administration also wants to apply as much psychological pressure on the detainees as possible in order to not miss any hints of future terrorist attacks.  Second, detailed procedures for the conduct of U.S. military tribunals had not yet been completed by the Defense Department when many of the potential accused were taken into custody, and writing judicial procedures for a defendant after the arrest and charging of that defendant violates a fundamental principle of law.
  Finally, even after the rules of the military tribunal have been formalized, the guidance of the November 13th military order indicates that at least some provisions regarding secrecy, capital punishment, calling of witnesses, or admission of evidence are going to raise doubts with the allies about whether the U.S. tribunals follow “generally recognized judicial procedures” for fair treatment of the accused.
    

The tension between strategic advantage in the war on terrorism and the political imperative to rally civilization around the repudiation of terrorist methods is dividing the Bush Administration.  Secretary of State Powell has requested that President Bush review the decision, already supported by Secretary Rumsfeld, to exclude Guantanamo detainees from the Geneva Convention.  The legal issue, whether the United States is meeting its obligation as a civilized nation to comply with laws it has ratified, might be finessed by agreeing to the more general language of the 1949 Convention while setting aside the inapplicable provisions of the 1977 Protocol.  However, splitting hairs in this way would not solve the crucial political challenge of maintaining high cooperation within the global anti-terror coalition.  

Conclusion:  Not Cowboys but Insurance Agents

The Bush team is facing international trade-offs like those posed by the new military tribunals on other major issues.  For example, on the question of whether to withdraw from the 1972 Anti-Ballistic Missile (ABM) Treaty, the administration demonstrated its willingness to abandon settled international law in order to pursue strategic defense.  In a similar way, by establishing the military tribunals, it is challenging legal procedures in the Geneva Conventions and Protocols to improve its defense against the terrorist threat.  In both cases, President Bush’s moves might be attributed to undisciplined hubris from a man who knows little about the value of diplomacy.  

Yet, such an interpretation would inexplicably discount the coherent justifications formulated in terms of the national interest.  In the case of the ABM treaty, the fading importance of emphasizing MAD to the Russians and the growing threat posed by missile proliferation to rogue nations sharply reduced the benefits of a ban on missile defenses.  The “cowboy” version of events also ignores the efforts that President Bush has made to explore possibilities for cooperation with other nations consistent with his administration’s view of the national interest.  Even as he withdrew from the ABM treaty, President Bush sought talks with both Russia and China on ways they could meet their legitimate security needs in a world with limited anti-ballistic missile defenses without their engaging in large build-ups of offensive arms.                      


In the same way, the Bush administration is following a Realist pattern with the new military tribunals.  The policy comes out of an abiding commitment to risk management in international affairs, not the heedless arrogance of power sometimes assumed.  Threats to the nation have changed profoundly since the Geneva Conventions and Protocols were crafted.  The war crimes suspects at Guantanamo are not like the Nazis at Nuremberg or even Slobodan Milosevic at the special tribunal for the Former Yugoslavia.  The new prisoners may still be part of active terrorist networks.  Geneva envisioned persons in the power of their captors who had ceased to pose a danger, but in the case of Al Qaeda, a detainee could conceivably exploit the full complement of POW legal rights to protect an ongoing plot.  In effect, terrorists can still participate in hostilities even after they have been removed from the battlefield.  As with other issues of foreign policy, President Bush is unlikely to permit interference from international legalisms if they stand in the way of reasonable protection of the national interest.  Given the explicit threats of Al Qaeda and its global capability, there is significant danger of another attack on the scale of September 11th.  In time of war, with major cities exposed, the old principle of American justice finds its limit.  Under these extraordinary circumstances, when nineteen individuals have wreaked so much havoc, extra insurance is required.  Given extreme danger, it is not necessarily best to let ten guilty men go free rather than jail a single innocent.     

The military order of November 13th purchases President Bush some maneuvering room.  It signals to friends and foes that the United States will be proactive.  It will not shy away from using its power, in particular force, to disrupt the terrorist network.  Yet, this hard-eyed, Realist approach is not pure unilateralism.  It does accept unilateral responsibility for exercising power when necessary, but it does not consign America to fighting terrorism on its own.  The desire for allies and recognition of shared interests with allies are expressed in nearly every high profile communication, including the November 13th military order.  Even more apparent is the prudence with which power is actually used.  Just as pains were taken to avoid civilian casualties and airdrop humanitarian aid in Afghanistan, the Pentagon’s military tribunals have not devoured suspects in a spasm of unilateralism.  In fact, the most celebrated non-citizens—Zacarias Moussaoui of France and British shoe bomber Robert Reid—are both being tried in federal court.
  Though these men certainly qualify for the special tribunals, both will enjoy the legal protections that concern European allies.  

In its cautious implementation of the military tribunals, the Bush administration has signaled that, while it reserves the option to take preemptive action against short-term dangers, in the longer-term campaign against terror, it seeks allied cooperation through adroit applications of its power.  A similar balance between self-defense and collective defense may be expected in the treatment of detainees at Guantanamo.  While it is unlikely that the administration will permit an Al Qaeda leader to request POW immunity before an independent panel, at the same time, the world community will be given opportunities to verify that humanitarian guarantees in the Geneva Conventions are respected.
         


The military tribunals established on November 13th are among a range of policies showing how the Bush administration strives to achieve a delicate balance in foreign relations.  Heavily informed by the philosophy of Realism, the members of President Bush’s cabinet link international leadership with the forthright and timely exercise of power.  Yet, they also understand the practical limitations of the United States’ global reach and the crucial importance of risk management when undertaking grand designs such as the war on terror.  The characterization of President Bush’s policies, including the new military tribunals, as unilateralist misses the mark.  It implies a hotheaded, clumsy approach, doomed to provoke a broad anti-American counter coalition.  Where unilateralism is blind, Realism is vigilant. Where unilateralism is blunt, Realism is calculating.  Where unilateralism would certainly fail, Realism may yet succeed.  Although Realism extols boldness in self-defense, it also appreciates the chimerical nature of world-empire and the need for allies in defeating threats to international order.   
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