The Strategic Necessity Perspective:

A New Approach to Solving Old

Constitutional War Powers Questions

Matthew S. Weingast*



Introduction



In January 1991, while over 500,000 American troops were preparing to launch one of the most heavily armed attacks in the history of modern warfare, President Bush claimed he did not need the approval of the U.S. Congress to initiate the operation.1 Meanwhile, in the desert of Saudi Arabia, American combat troops received their operations orders. The mission was very clear: destroy Iraq’s Republican Guard forces in order to remove Iraq’s stranglehold on Kuwait.2 There was no doubt on the part of the soldiers involved; they were going to war.

Soldiers can be troubled psychologically by factors such as how much violence will be needed to achieve objectives, how long the campaign will last, and the intensity of resistance the enemy soldiers and people will present. In order for a force to be most effective in combat, soldiers during a war must have confidence that overcomes these factors. While religion can help to provide that confidence, in the United States it cannot do it alone. Soldiers gain confidence and can clearly focus on the mission at hand by knowing that their parents, teachers, friends, politicians, and most importantly the majority of their fellow citizens support their actions. The soldiers invading Iraq needed to know that the will of the American people was being executed with every shot and in every footstep.3 Senior military members who had fought in Vietnam and those trained by them were acutely aware of the difficulties and consequences of fighting a war without the moral confidence that they were executing the will of the entire country. Thus, while President Bush did not consider it to be a legal requirement, the troops benefited by receiving the popular support of the people for their mission as expressed through Congress’ authorization for the invasion.

The long-standing debate concerning the constitutional “War Powers” is made seemingly even more complex by claims that operations involving the use of force authorized by the United Nations Security Council do not require Congressional authorization.4 As the world moves further into the “Post-Cold War Era,” the United Nations will likely play an increasingly active part in conflict resolution.

The purpose of this paper is to attempt to resolve some of the questions regarding the Constitution’s allocation of war powers by introducing a new perspective from which to view the framer’s intent. This new perspective, the strategic necessity perspective, will attempt to demonstrate that the Constitution properly allocates the various war powers and is just as relevant and applicable today as it was when the framers created it. The strategic necessity perspective will identify a framework for analysis which will help to draw the line between what the President can do without Congressional authorization, and when the constitutional power of Congress to declare war must be employed.

The critical question regarding our nation’s war powers is the distinction between war and foreign affairs. What distinguishes a war from non-war foreign affairs are the objectives and intentions of an operation involving the use of force. When President Clinton claimed that he was not required to gain Congressional authorization before launching an invasion in Haiti because the operation was not a war, he may have been focusing on the right question, but he came to the wrong conclusion.5 The line is not crossed simply by shots being fired, but rather depends upon the objectives and intentions of the military action. Thus, the strategic necessity perspective introduces a new way to view constitutional war powers questions.

This article begins by introducing the strategic necessity perspective by explaining its foundation in the Constitution. The next section of the article considers the strategic necessity perspective in the context of international law, specifically, how the approval or authorization of the United Nations Security Council relates to the analysis of constitutional law from the perspective of strategic necessity. The heart of the article applies the strategic necessity perspective to examine several recent cases: the Persian Gulf, Somalia, Haiti, and Bosnia. Next, it examines how the War Powers Resolution stands up to the analysis of the strategic necessity perspective. The article concludes with a summary of the major strengths and weaknesses of the strategic necessity perspective. In short, this article offers a new and illuminating approach to war powers questions that is both true to the original understanding of the Constitution while, at the same time, taking account of the strategic realities of war in the modern age.



The Strategic Necessity Perspective:

What It Is and How It Works



Simply put, the strategic necessity perspective is based upon two fundamental principles that were identified implicitly and explicitly in the Constitution. The first principle is that a nation’s success in a war requires the full and expressed support of its people. While the concept of popular support is often viewed as a requirement based upon the ideological foundations of a liberal democracy, military strategic theory also views the concept of popular support as an operational requirement. The second principle is that the international environment requires that the United States be capable of using various types and levels of military operations as foreign policy options to protect national security interests. While the modern political and strategic theories that fully explain these two principles were not completely developed and articulated until after the Constitution was written, the framers understood these concepts in a basic sense. As a result, they designed a system of government that accommodated both of these principals.



Only Congress Can Initiate War



The drafters of the Constitution understood the significance of a nation’s decision to go to war. The records of the constitutional debates are filled with evidence that the framers intended to prevent tyranny by either branch of the government and to make it difficult for our country to enter a state of war.6 The framers intentionally wanted to cure perceived problems of the British system of government.7 One of their concerns was to create a government that would not jump into a state of war.8 The enormous physical and economic risk as well as the moral and legal consequences of entering or beginning a war were primary reasons for establishing the safeguard of the war clause.9 They believed the decision to go to war should be made only after great deliberation and public debate.10 They wanted to ensure that no one person could decide to send our nation to war.11 The framers were struggling to meet a balance between ensuring that our nation did not have any one person capable of plunging our nation into war and at the same time ensuring that our government was efficient enough to survive in a hostile world.12

While the dangers of unpopular wars and ensuring that a consensus exists to support a decision to go to war are very clear political ideological concerns, these concerns also have a military strategic implication as well. In his famous work On War, Karl Von Clausewitz theorized that the success of a country in war depends on the “trinity” between the armed forces, the country, and the will of the people.13 From Clausewitz’s perspective, the importance of the will of the people could not be underestimated. He explained that:



These three tendencies are like different codes of law, deep rooted in their subject and yet variable in their relationship to one another. A theory that ignores any one of them or seeks to fix an arbitrary relationship between them would conflict with reality to such an extent that for this reason alone it would be totally useless.14�In sum, the people must support a war effort, not only because they have to pay for it by supporting the war effort and providing their sons and daughters, but also because that support is what provides the soldiers with the moral courage to succeed in battle.

Modern warfare is unlike previous conflicts that consisted of a clash between professional armies. Since the eighteenth century, warfare has become more of a clash between entire populations. Not only must citizens endure hardships to support the war effort, but soldiers are expected to execute missions and achieve objectives that involve infliction of tremendous violence and destruction. The prosecution of war is inherently linked to the rigors of national morale. “No regime can prosecute a war successfully unless a significant portion of the country’s population endorses the effort and makes sacrifices necessary to its prosecution.”15

It is difficult for many people to completely understand the relationship between the psychological and moral forces and the physical abilities of a military to fight and win a war.16 While the framers of the Constitution may not have articulated this, those who saw battle with General Washington must have understood implicitly the importance of such moral forces. As discussed earlier, soldiers facing combat must know that their country supports their actions, appreciates their sacrifices, and will provide whatever is needed, for as long as it is needed, to allow them to succeed on the battlefield. The framers’ concerns for not entering into a war without the support of the people are just as valid today as they were in 1789.

Some could claim that the President, as the nationally elected leader of the country, is well suited to represent the voice of the people without action from Congress. While that may be true, the simple fact remains that the framers decided this issue in Philadelphia. They determined that Congress, as a body of multiple minds would be the best representation of the voice of the people. Thus, the Constitution states that only the Congress has the power to “declare war.”17

Is the “declare war” clause relevant in an age when declared wars are rare and uncommon? The strategic necessity perspective indicates that the purpose and objective of the declare war clause is just as viable today as it was over 200 years ago. The lack of Congressional support for an armed operation is not merely a failure of political will, it is a significant blow to the likelihood of success for the operation. The purpose of a declaration or formal authorization of war is more than a notification of a change in the state of relationships between nations.18 It serves to provide the secret ingredient—a sign of popular support—upon which our military forces can build the moral fibers necessary to succeed on the battlefield. Without the showing of popular support, it is inherently difficult to foster a moral climate that cultivates success in a war. 

The first principle of the strategic necessity perspective is found in the framers’ decision to require an act of Congress for the nation to declare war. The decision to place this power in the hands of Congress was intended to ensure that the determination to go to war was made after careful deliberation. This decision was intended to help prevent tyranny as well as to promote the nation’s ability to be successful at war. The requirement for Congress to declare war remains completely relevant and critical to today’s war powers questions.



The President Can Conduct

Foreign Policy Options Short of War



While the framers understood the need to have popular support for a decision to go to war, they also recognized that the President must be able to act decisively in the area of foreign affairs. In addition to being a promoter of liberty at home, the Constitution was designed to protect that liberty from threats from abroad.19 Former Secretary of Defense Richard Cheney appropriately described the intentions of the framers as follows:



Underlying all this was the framers’ hardheaded view of the tough world of international politics. They saw a world, much like today’s, in which at least some states would work actively against our interests. They saw a world in which we would have adversarial relationships as well as friendly ones, a world in which force might have to buttress reason, a world in which there would always be some nation eager to exploit an inability to respond. Their world was different from ours in some important ways. Technology has shrunk the globe, making the need for quick response and predictability of purpose that much more important. But the fundamentals of human nature - from the motives of sovereign states to the proclivities of domestic politicians - remain unchanged. We would do well, therefore, to reinvigorate the framer’s understanding of the separation of powers as we head toward the twenty-first century.20



Just as the framers wanted to avoid the dangers of a system of government such as the British Monarchy, they also wanted to avoid the problems encountered under the Articles of Confederation.

Thus, the second element of the strategic necessity perspective is that the framers understood that the Constitution must allow for the nation to meet unknown threats and act quickly to protect its national security in the area of foreign affairs. Much of the ideas and perception of the framers regarding the area of foreign affairs came from John Locke’s views about the international state of nature.21 Locke viewed international affairs as being very dangerous because nations could not individually control the actions of other nations.22 Locke’s views of federative powers and the state of nature in international affairs appear to be a precursor for the perceptive idea of Clausewitz that “... war is nothing but the continuation of policy with other means.”23 In order for a nation to be secure, its foreign policy must be considered as a broad range of options capable of being employed to accomplish a nation’s objectives. War is one of the options on that continuum, but it is not the only option.

The idea that the nation must be able to act to secure its national security was not missing in the original understanding of the Constitution. The founding fathers viewed the President’s executive power to be a valuable instrument in protecting national security.24 In order to ensure the protection of liberty from foreign threats and abuses of power at home, the framers designed a system of government that separated the powers that constituted the continuum of foreign policy. The power to initiate war was placed in Congress to ensure protection against executive abuses of power and to promote the likelihood that wars will be fought successfully. Meanwhile, many of the foreign policy powers understood to be part of the federative powers were placed in the executive branch because it was the institution capable of acting with “decision, activity, secrecy and dispatch.”25

Alexander Hamilton articulated the importance of creating a government capable of surviving in an insecure world.26 In Hamilton’s Pacificus, he contends that the broad area of foreign policy powers is conferred upon the executive, subject to several exceptions and qualifications that are clearly expressed in the Constitution.27 Furthermore, both Jefferson and Hamilton agree that these expressed exceptions or qualifications should be viewed narrowly or strictly.28 While the qualifications and exceptions to the powers of the President seem to limit the executive power clause, the extent of the executive powers were clearly understood by the framers who were experts on Locke, Montesquieu and Blackstone.29 Therefore, the general field of foreign affairs powers is an area of strong executive powers, with the exception that any decision to initiate war must be left to Congress. Since the exception is narrow, it does not take away the power of the President to act in ways that are not war. It only restricts the President from initiating war. It should be noted that the Supreme Court has agreed with the view that the exceptions should be viewed narrowly.30 Early in our history, Chief Justice John Marshall noted that:



The President is the sole organ of the nation in its external relations, and its sole representative with foreign nations.... He possesses the whole Executive power. He holds and directs the force of the nation. Of Consequence, any act to be performed by the force of the nation is performed through him.31



Thus, the constitutional executive powers of the President provide him with the authority and obligation to actively protect national security interests. Although he cannot initiate war, he can use the remaining spectrum of the continuum in accordance with various other qualifications.32 But, does that include the use of force in instances which are not war? According to the strategic necessity perspective it is apparent that both the President and Congress have the authority to act in various ways regarding military actions that are not war. As with any other theory or perspective regarding the war powers, the difficult part is defining the line between the domain of actions requiring Congressional authorization and those which do not require authorization.



Defining the Ability to Declare War



Several questions must be answered in order to understand the clause as stated in the Constitution. First, should “declare” be viewed strictly to mean that Congress’ power applies only when the United States wants to declare war? Second, what does the Constitution mean by war?

As seen from the strategic necessity perspective, the operational requirement of an expression of popular support does not hinge upon the distinction between a formal declaration of war and the decision to initiate war. In fact, anytime a nation decides to go to war, the will of the people must be considered and expressed in the process. In the minds of the framers, the declaration of war equated to the initiation of war. It was the sole power of Congress to “...move the nation into a state of public, notorious, and general war.”33 Thus, the first step in defining the declaration of war clause is that it applies to any decision to place the nation into a state of war.

The next question that must be answered is what constitutes a war? This is where the perspective of strategic necessity begins to depart from conventional thought. Some conventional scholars answer this question by contending that initiating the use of combat forces in virtually all instances is war and, therefore, is covered by the same constitutional requirement for Congressional authorization. Their only exception to this requirement is the President’s authority to repel sudden attacks. This traditional theory has its foundations in the decision to change the draft constitution from “make” war to “declare” war, and concludes that this change was intended to limit the President’s authority to use military force to repelling sudden attacks.34

There are several ways to view the change of the draft constitution from “make” to “declare.” Most experts see it as intending to broaden the executive’s power in war making to ensure that he or she had the power to repel sudden attacks.35 Thus, advocates of minimal inherent executive war powers point to this as the basis of the offense–defense distinction to limit the President’s powers. Others, including some of the framers, have suggested “that the new language giving Congress only the power to declare war would mean that the president would have the power to ‘commence war’ and not simply defend against invasion.”36

Neither position is conclusive.37 Thus, the strategic necessity perspective considers an interpretation that considers the various purposes of the Constitution and views all of the various war powers in their entirety.

From this perspective, the President’s power to initiate a war is limited to instances in which he or she is acting to repel a sudden attack. As a matter of strategic necessity, the President must be able to respond when the nation does not have a choice about whether it should enter a state of war. If the nation is at peace, however, there is no strategic necessity requiring the President to start a war, therefore, only Congress can thrust us from peace into a state of war. The vital question is whether or not the United States has control over its participation in the war. Involvement based upon strategic necessity allows the President to unilaterally respond to attacks.

Since the analysis of the war powers issue is based on whether an operation is a war or not, it is necessary to define “war.” During the deliberations over the Constitution it was understood that not every involvement of the armed forces can be a “war” as referred to in the war clause.38 “At best ‘war’ will assume different meanings depending on the context which prompts the investigation.”39

Eugene Rostow provides a summary of what the framers thought war to mean as explained in modern terms as follows:



All international uses of forces are not “war” in the legal sense of the word, however bloody and extended the conflicts may be. A “declaration of war” transforms the relationship between the belligerents into a state of war and challenges the relation of non-participants to the belligerents. The state of war contemplates unlimited hostilities between the belligerents, the internment or expulsion of enemy aliens, the termination of diplomatic relations, the sequestration or even confiscation of enemy property, and the imposition of regulations - censorship, for example, which would be unthinkable in liberal minded states during peacetime. And it gives rise to thorny and nearly insoluble problems of neutrality which were important factors in the involvement of the United States in at least four wars and a number of diplomatic controversies which approached the point of war.40



The problem with this analysis is that the purpose and intentions of the war clause are more complex. It is intended to ensure that the will of the people is voiced in the decision to go to war for practical and ideological reasons. It is also intended to ensure that there is a balance between the powers of the branches of government which provide for the practical security concerns of a nation in a hostile world. Thus, from the strategic necessity perspective, the intent behind the constitutional allocation of war powers was two fold: to avoid abuses of governmental power and to enable the government to act to protect America’s national security.

While the legal and international understanding of war has changed over the years, the practical or operational understanding is still very similar today. Within the context of the word “war” as used in the Constitution, it is important to understand what constitutes a state of war, from a practical or operational perspective. Just as many of the framers were raised on the works of Montesquieu, Clausewitz used Montesquieu’s Spirit of the Laws as a stimulator for his ideas and arguments in On War.41 According to Clausewitz, the operational and strategic definition of war is:



An act of force to compel our enemy to do our will... The aim of war should be what its very concept implies - to defeat the enemy. We take that basic proposition as our starting point.... In war, the subjugation of the enemy is the end, and the destruction of his fighting forces the means. That applies to attack and defense alike.42



Thus, war is an extreme action which involves objectives which aim at the complete defeat of a nation’s military forces or subjugation of an enemy’s policies to ones own. From an operational perspective, war may be distinguished from other types of military actions available on the continuum of foreign policy, such as raids, strikes, demonstrations, and security operations. The distinctions between war and these different types of operations may not be clear from an analysis that merely looks to the offensive or defensive nature, size, risk, or any other single factor. However, when viewed from a strategic necessity perspective, war is operationally different from other military actions.

The starting point for analyzing an operation’s objectives and intentions is determining the relationship of the use of force to the target nation’s center of gravity.43 An attack on a nation’s center of gravity, which may be military, political, or even civil infrastructure, will likely indicate that the operation is one equivalent to a war. On the other hand, an operation intended to send a signal, ensure security, or demonstrate force which does not involve an attack on a nation’s center of gravity is a military force deployment option within the realm of foreign relations. When viewed from this perspective, the size, duration, or intensity of fighting is seen to be less controlling in determining whether an operation is a war. One single aircraft aimed at destroying a target believed to be the center of gravity of a particular nation may be smaller, quicker, less intense, and less of a risk then deploying 50,000 troops into a region to secure logistical routes or separate warring forces. Nonetheless, the operation involving a single aircraft is likely to be considered a war, while the other is a military operation short of war.

Definitions such as “total,” “short,” “little” or “imperfect” do not clearly distinguish or categorize the types of military actions that are wars. All total wars are clearly wars, but not all wars are total wars. There are some imperfect, short, or little wars that have objectives and intentions that trigger the need for Congressional authorization as a sign of popular support. The lack of clarity and precision in the terminology used in the debate over what constitutes a war significantly confuses the issue. A proper analysis of the definition and categorization of various military operations must come from an operational perspective.

From an operational perspective, the word “war” is not determined solely by the risk of an operation, the intensity of the fighting, the duration, or the amount of forces involved. A war is determined by its objectives and intentions. Thus, the critical element of the war clause is found in the clause itself. The threshold for Congressional action is war. If the action is a war, only Congress can initiate the action. The context of the word “war” is not only its meaning from an international law perspective, but also its meaning from an operational or practical perspective.

Congress’ powers to grant letters of marque and reprisals expand Congressional power into the realm of actions which are not operationally defined as war.44 In order to fully understand the strategic necessity perspective, it must be considered in its entirety as it applies to all of Congress’ constitutional war powers. Thus, a further understanding of how the founding fathers viewed war and foreign affairs can help to shed light upon the meaning of the marque and reprisal clause and its implications on the distribution of war powers.



Letters of Marque and Reprisal Powers Do Not Limit the President’s Authority to Use Force Short of War



Perhaps the strongest argument against the strategic necessity perspective’s view of the constitutional allocation of war powers is that the marque and reprisal portion of the war clause works to further limit the Executive’s use of military forces.45 Scholars such as John Hart Ely have suggested that the intent behind the founders’ decision to give Congress the power to grant letters of marque and reprisal was to include all uses of force under the control of the Congress.46 Another approach which contradicts the strategic necessity perspective is presented by Charles Lofgren, which suggests that the term “reprisals” in the Constitution was understood to include all kinds of imperfect wars.47

These are plausible arguments;48 however, this reading is not consistent with the framers’ basic concern to leave the President with a broad continuum of foreign policy options. If the framers intended to require Congressional authorization for all uses of force, why did they not write that into the Constitution? Assistant Attorney General and professor Walter Derringer explains, the clause does not cover “heaven and earth,” but, rather covers exactly what it says that it covers.49 If an operation is not a war, nor a letter of marque and reprisal, then it is not within a zone of exclusive Congressional power.50�Charles Lofgren contends that reprisals were intended to include all forms of military action based upon the framers’ understanding of the term imperfect war.51 It is still not clear, however, why the framers would choose the term “reprisal” over understood terms such as “military action,” or even “imperfect war.” Nonetheless, the main problem with Lofgren’s approach is that it is not conclusive.

For example, it is possible that the framers understood letters of marque and reprisal to be a constitutional solution to the legal problem of using private resources to exercise public foreign policy.52 This approach suggests the clause should be considered as a narrow exception to executive powers regarding the use of private resources in foreign policy actions, rather than a broader reading of Congressional powers. Thus, one must consider the marque and reprisal clause to mean what it says: that Congress shall authorize all instances when private resources are used to execute uses of force. This is necessary because of the unique legal implications of these types of acts and to account for the fact that the nation must be responsible for these types of private actions.53 Since the word “private” is not used in the clause, this example is also inconclusive. Since the textualist original understanding approach appears to be rather indeterminate, the search should look elsewhere for more evidence to unlock the meaning of the clause.

Another possible explanation is that the framers did not intend to be clear regarding the war powers. Since the framers intended to create a system of government that could survive and prosper in a complex world,54 they instinctively understood that bright lines would not serve the nation’s interests. Thus, the balance they struck was to give congress the power to declare war and grant letters of marque and reprisal and to leave the rest for us to figure out. Since they decided not to conclusively address the issue of military action short of war, it is left to be resolved by the mixed and overlapping powers of Congress and the Executive in the field of foreign affairs. In the words of John Quincy Adams, “[t]he boundary between Presidential and Congressional power in the field of foreign affairs is as yet undetermined, and perhaps never could be defined.”55

Instead of falling within the meaning of the Marque and Reprisal clause, uses of force by American forces that are not war fall within the zone of shared and overlapping powers.56 from this perspective, both the President and Congress have powers that can influence the use of troops in foreign policy options that are not war. While it is doubtful that the President can act constitutionally in the face of expressed Congressional opposition, he does not need authorization from Congress before he acts.57 As Justice Jackson said in the famous Steel Seizure Case, “Presidential powers are not fixed but fluctuate, depending upon their disjunction or conjunction with those of Congress... the President might act in external affairs without congressional authority.”58 This approach is consistent with the strategic necessity perspective.



Defining The Line Between War

and Foreign Policy



The fact that there is some area of inherent constitutional Presidential powers to use force without the prior authorization of congress is not seriously debated. It is the scope of the inherent powers that is debated most seriously.59 The traditional view is that the President’s “core defensive authority” to use force is an outgrowth of the power to repel sudden attacks.60 This power expanded from the ability to repel sudden attacks to include: to defend and rescue or evacuate endangered Americans abroad; to protect property; and to act when in hot pursuit of attackers.61 Next, the defensive powers were extended to defending and enforcing international law by police actions if the factors of the operation meet some types of criteria. As Louis Henkin describes:



The big issues between the President and Congress, as everybody recognizes, are variously described as “the small wars.” Most of us talk about “short of war,” uses of force that do not rise to the level of war for whatever reasons - their international status, the level of intensity of fighting, perhaps the desire not to put the nation on a war footing. From a constitutional perspective, small wars, hostilities “short of war,” are also within the war powers. The question is what are the respective powers of Congress and of the President in respect to the big issues of “small wars;” the answers are not clear or agreed.62



The answers may be clearer, however, when the issue is viewed from the strategic necessity perspective. Once it is accepted that factors such as size, duration, intensity, or risk enter the analysis of the war powers issue, the offense–defense distinction identified by some as the central intent behind the war powers is shown not to be the critical element. The strategic necessity perspective’s defining line is the initiation of a war. If the action is a use of force categorized as a foreign policy option short of war, the President does not need Congressional authorization before taking action. If the action is one of war, then only Congress can initiate the action.

Of course the possibility that an operation may lead us closer to war may have significant policy implications, but from a constitutional perspective the critical question is whether or not the action being taken is equivalent to an initiation of war. There are many government actions that can lead our nation closer to war, such as international trade, diplomatic recognition, international financial policies, and even voting in international organizations. However, nobody suggests that the war powers must also apply to all these types of actions. The strategic necessity perspective indicates that the proper distinction is between war or foreign policy and requires that the determination between the two is made based primarily on the operation’s objectives and intentions.

Criteria such as size, duration, intensity, and risk are still relevant to the analysis from a strategic necessity perspective; however, these terms are incorporated into an analysis of the operation based on where along the continuum of foreign policy it falls. While a more thorough discussion of how the analysis based on a strategic necessity perspective is conducted will take place later in this article, it is important to understand that drawing the line based upon an operation being a war or a foreign policy option requires analysis primarily of the intentions and objectives of the operation. Combat can take place in a variety of contexts. Words such as hostilities, combat, deployment, and force should not be used as a proxy for the word war.

Furthermore, distinctions such as perfect war or imperfect war do not help to define the crossing point between foreign policy and war. Certainly critics of the strategic necessity perspective will claim that it is unrealistic to clearly distinguish an operation based upon a consideration of its characteristics. Admittedly, it is difficult to intelligibly articulate the exact distinguishing characteristics of a war.  However, at least from a soldier’s perspective it is very much like pornography in the sense that I know a war when I see one.63 While there are many different types of combat and no one act of combat is less significant than another (especially to those involved), all combat is not war.



U.N. Security Council Authorization for the

Use of Force and the Strategic Necessity Perspective



In recent history, the United States has used its military forces in coordination or compliance with multilateral frameworks to accomplish foreign policy objectives in varying degrees along the foreign policy continuum. “Any adequate contemporary theory of the division of war powers between Congress and the President must take account of the growing role of the United Nations Security Council in responding to threats to international peace and security.”64 Before analyzing several specific instances from the strategic necessity perspective, it is important to understand what effect multilateral frameworks, such as United Nations Security Council authorization, have on the analysis of the strategic necessity perspective.



A War is a War



According to the United Nations Charter, if a nation acts in self-defense as allowed under Article 51, then international law does not consider the act to be an unlawful aggression.65 Also, the UN can authorize the use of force under its Chapter VII powers to take action to restore international peace and security.66 The 1991 invasion of Iraq was an example of a United Nations Security Council authorized use of force under its Chapter VII powers.67 Thus, the coalition-led invasion of Iraq was not an act of war according to international law. This raises the issue of what effect United Nations Security Council authorization of the use of force has on the constitutional analysis as viewed from the strategic necessity perspective.

Since the beginning of the United Nations, claims have been made that Security Council approved operations do not constitute a war in the constitutional sense as well. A 1944 memorandum by John W. Davis, Phillip C. Jessup, and Quincy Wright argued that military action by forces designated for use by UN authorized operations would not constitute a war based upon the types of forces being used and, above all, because the operation was a “police action,” and not “war.”68 While the memo’s authors were on target in looking at the types of operations and forces being used (although they did not mention objectives), the argument that UN authorization answered the question of constitutional war powers failed to recognize that some UN operations could and would be “wars.” Their analysis falls short because it attempted to justify the constitutionality of an action based upon its legal definition according to international law. The constitutional question must rely on a definition of war in the operational context.69

Since the focus of the constitutional analysis is whether an operation is one of foreign policy or war based on a series of factors, primarily the objectives and intentions of the operation, the existence of Security Council authorization does not trump the analysis. As discussed earlier, the definition of whether the operation is a war cannot be answered by using the international definition of “war,” it must be made by a determination of the operational or practical aspects of the world situation. It is important to note that Security Council authorization may help in identifying the objectives and intentions of a particular operation involving the use of force.

In what appears to be a form of the strategic necessity perspective, Professor Stromseth articulates the connection between UN authorization and constitutional war powers by saying the following:



The fact that a UN approved military action is not an “act of war” under international law does not, by itself, dispose of the constitutional question... [E]ven uses of force that are lawful under the Charter can constitute “war” for U.S. Constitutional purposes (and thus require congressional approval) because of the nature and circumstances of the operation and the magnitude of the combat risks involved.70



According to the strategic necessity perspective, Professor Stromseth not only is correct in the outcome of her analysis, her analysis also focuses on the correct factors. An analysis of the nature and circumstances of the operation would include an investigation of the mission, objectives, and intentions.�Strategic Necessity Trumps Treaty



Another common argument that the President has the authority to send forces into a war authorized by the Security Council71 without the prior authorization of Congress is premised upon the President’s duty and power to faithfully execute the UN Charter.72 This argument cannot be valid according to the strategic necessity perspective because it has no bearing on whether the operation at hand is a “war” or something lower down on the foreign policy option continuum. From a strategic necessity perspective, the key question is whether the operation is a war or not. In the words of Alexander Hamilton, if the operation is a war, “the legislature alone can actually transfer the nation from a state of peace to a state of hostility.”73 The fact that the President is acting in support of the UN Charter may enter the analysis as one of the various contextual factors used to identify an operation’s objectives.



Not All Foreign Policy Options Are War, But Some Are!



Another popular claim advocating the President’s ability to send U.S. forces to war without Congressional authorization is that the President has broad foreign policy powers to participate in UN Security Council approved operations. This argument is essentially one pillar of the strategic necessity perspective. The President does have broad authority to act in the arena of foreign policy based upon the combination of his executive, Commander-in-Chief, and treaty and foreign affairs powers.74 If one were to consider only these constitutional requirements by themselves, this argument would be accurate. There is, however, more to the issue.

As considered in the other pillar of the strategic necessity perspective, the President’s broad power is subject to several limitations. First, only Congress can initiate war.75 Second, if the operation is not a war, the Congress can still use its powers, such as the power of the purse, to influence the policy.76

One of the types of operations that many would consider to be within the President’s power of foreign affairs is conventional peacekeeping.  Peacekeeping operations can be seen as peacetime troop deployments and within the President’s foreign affairs and war powers.77 From the strategic necessity perspective, the objectives and intentions of peacekeeping operations are very different from those of a “war.” The objectives of typical peacekeeping operations include such things as monitoring a cease-fire, to encourage warring parties to talk instead of fight, to establish peace and security by keeping opposing forces from fighting, and to encourage a relationship of trust. These objectives are clearly different from a war’s objectives, to either violently destroy an enemy’s military, to prevent the enemy from utilizing his land or resources, or to eliminate a sovereign’s source of power.

While it is rather simple to distinguish the objectives of peacekeeping operations from those of “war,” it is considerably more difficult to distinguish “peace enforcement” operations from “war.” Peace enforcement operations generally involve objectives that more closely resemble war. They often entail the use of coercive force and violence to convince another state or entity to accept our will. Again, Professor Stromseth uses similar analysis as the strategic necessity perspective by saying; “In sum, given the spectrum of UN-authorized military actions, the authority of the President to commit American forces without congressional approval will vary depending on the nature and risks of each operation.”78 It is in this gray area that the strategic necessity perspective will require a detailed and nuanced study of factors such as objectives, intentions, degree of coerciveness, hostile intentions of the parties, and risk of escalation to consider where on the foreign policy continuum the operation falls. It is important to recognize that if one considers that all uses of force must be authorized by Congress, then even the straightforward instances of peacekeeping would not be within the President’s foreign policy powers.79 Furthermore, an offense–defense distinction of the President’s powers is very difficult to apply to these types of operations.80

Most importantly, the strategic necessity perspective regards the primary consideration in the war powers question to be whether an operation is a war or not. While the fact that an operation is authorized by the UN Security Council may have interesting policy considerations, for constitutional purposes it is no more important than any of the contextual factors. Considering the sway in public opinion regarding U.S. participation in UN military operations, there are multiple reasons why Security Council approval should have no greater weight than any other factor.�After recognizing how the strategic necessity perspective is effected by Security Council authorization, it is now possible to apply the strategic necessity perspective to several recent instances involving the use of force in Security Council authorized operations.



Strategic Necessity Perspective Applied To Recent Uses of Force



A. IRAQ



The Persian Gulf War offers an ideal test of the strategic necessity perspective. The operation conducted by U.S. military forces in cooperation with several other nations took place in two major phases. The first, Operation Desert Shield was intended to “deter Iraqi aggression and to preserve the integrity of Saudi Arabia.”81 The operation’s objectives were to assist the Saudi Arabian armed forces in preparing and defending against an actual attack from Iraqi forces positioned in occupied Kuwait.82 According to the strategic necessity perspective, this part of the operation is not a war. The objectives and intentions fall short of what would be considered a war. American forces were not being used with the intent to destroy another nation’s army or deny another nation the ability to utilize a region of territory. The objective of deterrence is an example of the range of foreign policy options employing the use of armed forces that the President must and does have at his discretion to protect national security interests.

An analysis of the importance of the moral forces during Desert Shield further identifies the operation’s distinction from a war. While morale is important in any military operation, the mission did not require the soldiers to prepare themselves to attack the Iraqi forces. The soldiers understood that their mission might include combat, but in this case the extent of that combat would be limited strictly to stopping any Iraqi attack.

It is important to recognize that Operation Desert Shield did involve considerable risk, both of loss of human life and escalation of hostilities. The mere fact that soldiers may lose their lives does not conclusively determine that an operation is a war, however. There are inherent dangers surrounding the training and deployment of modern armed forces. Increases in activity levels that accompany any large training exercise or deployment (soldiers in fact often refer to training exercises as deployments) often lead to an increase in casualties and possibly to the loss of lives. Also, the deployment could have led to the escalation of hostilities. If Sadaam Hussein was wise enough to perceive what was coming, he may have decided to attack to preempt a massive buildup. Even if he did not consider attacking Saudi Arabia initially, our build up of forces could have convinced him to make the move.

The argument that the operation may eventually lead to an escalation of tensions that could result in war has an important and prominent role in the political arena. Admittedly, one of the intentions of the framers regarding war powers was to ensure that the President does not hurry the nation down a path of war.83 But the framers also wanted a government that could respond in times of a crisis to protect national security interests. To make the element of risk part of the constitutional analysis is not an answer to the difficult problem. After all, there are other actions which lead to increased possibilities, such as the termination of diplomatic relations, or even votes on the UN floor contrary to another nation’s interest. In sum, the initiation of Operation Desert Shield was a clear signal that Congress should begin to exert its constitutional powers in the area of foreign policy to assist in guiding American foreign policy. Operation Desert Shield clearly fell within the area of dual powers between the President and Congress.

The second phase of the operation, Desert Storm was very different. The objectives of this phase of the operation included the complete destruction of Iraq’s armed forces, especially the Republican Guard forces. Furthermore, the operation intended to forcefully deny Iraq the ability to utilize and occupy the land of Kuwait. These objectives are war objectives and thus required that the constitutional requirement for Congress to authorize the operation must be followed.

An analysis of the moral forces involved in Desert Storm show that the support of the American Congress provided more than a mere legal or political purpose. As discussed in the introduction to this paper, the soldiers involved in the invasion of Iraq understood that this operation was a war. The uncertain future regarding how long the operation would last, how much the Iraqi people would resist the invasion, how extensive the invasion would be, and exactly how much violence would be required to accomplish the objectives weighed heavily on the minds of the troops. The only way to adequately overcome these types of concerns was to assure the troops that no matter what happened, the American people supported their actions. More than simply assuring the soldiers that the America would support them if they had to defend Saudi Arabia, as in Desert Shield, the expression of popular support helped the soldiers go into battle with the intention of destroying a nation’s military forces and invading territory with a clear conscience and confidence in their actions. Regardless of how the political leaders categorized the operation, the soldiers knew Desert Storm was a war. They also knew that they needed the support and approval of the people.

The strategic necessity perspective limits the focus of the question of war powers to the nature and objective of the operation in question. Therefore, if the operation is a war, it requires Congressional authorization regardless of the international law justifications that can be made in support of the operation. Adhering to the strategic necessity perspective would come to a similar outcome as Judge Greene did in Dellums v. Bush when he was unwilling to “read out of the Constitution the clause granting to the Congress, and to it alone, the authority ‘to declare war.’”84 Judge Greene in dicta said:



... the court has no hesitation in concluding that an offensive entry into Iraq by several hundred thousand United States Servicemen under the conditions described above could be described as a “war” within the meaning of Article I, Section 8, Clause 11, of the Constitution.85



Not only does Judge Greene come to the same conclusion as the strategic necessity perspective, it appears that he hinted that the critical determination would be made based on the constitutional meaning of “war;” however, he still relied on the distinction of the offensive nature of the operation in his reasoning. Furthermore, while Judge Greene rejected the claim that the Executive branch has the sole power to determine whether an operation constitutes a war, he did not discredit the claim that the classification of an operation as a war or not would be the central issue in a war powers question.86�One interesting scenario that could have developed in the Persian Gulf War was if Saddam Hussein had not released the Americans he was holding hostage. According to the Hostage Act of 1868, the President is authorized to employ any means short of war or transgression of domestic law to obtain the release of any U.S. citizen unjustly deprived of his liberty under the authority of a foreign government.87 The critical issue in this scenario according to the strategic necessity perspective would be whether or not the initiation of a war without Congressional authorization is the sort of transgression of domestic law referred to in the Act. The strategic necessity perspective would conclude that it is. The reasoning would be that the Hostage Act gives the President increased powers to act unilaterally but cannot alter the constitutional requirements. Does that mean that the Hostage Act is moot since the President already has the power to act unilaterally short of war even without the Act? The strategic necessity perspective would conclude that, at most, the Act gives the President more power in carrying out this foreign policy action short of war because Congress has authorized him to lead the charge.88

The Persian Gulf War is an ideal case for the strategic necessity perspective because it involved one phase that was clearly “not-war” and one phase that was clearly in the “war” sector of the foreign affairs continuum. The President wisely sought eleventh hour Congressional authorization for his plans to initiate a war with Iraq. From the strategic necessity perspective, this authorization was not only wise because of the awesome nature of a decision to go to war, but it was also important in providing a cohesive, binding, and supportive element to the moral qualities so important to the men and women who fought the war. It was as if the entire nation was in the bleachers encouraging the troops not to worry, to be strong, to hit hard, that the mission is important, and that they will be there until the end. In the words of Clausewitz, “One might say that the physical seem little more than the wooden hilt, while the moral factors are the precious metal, the real weapon, the finely honed blade.”89



B. SOMALIA



Like the Persian Gulf War, the operation in Somalia can be viewed in two stages. The initial phases of Operation Restore Hope involved a United Nations Security Council authorized use of force. The objectives of the operation were to secure various sites, such as the airport and the port facility to assist in the flow of humanitarian aid by protecting and securing the convoys and supply routes.90 According to President Bush, the initial operation’s mission was “...limited and specific: to create security conditions which will permit the feeding of the starving Somali people and allow the transfer of these security functions to the UN peacekeeping force.”91 According to the strategic necessity perspective this operation would not be classified as a “war,” and did not require Congressional authorization. The objectives and intentions were far from that of war.

Although there was substantial risk of combat involved in this operation, it was not a war. In fact, there was substantial risk that there could be intense combat even in this initial stage. If firefights and hostilities did erupt, it is not difficult to imagine that the fighting could be rather intense. While the soldiers involved would be the first to admit that combat is combat, they would also likely be the first to understand the difference between combat and war. The differences may not be as closely related to the intensity of the fighting as they are to the objectives of the operation. Because the operation was not designed to destroy an enemy, the moral forces required for any combat in such an operation are found mostly in the concept of self-preservation. There is a distinct difference in the type of combat directed at self-preservation and the combat that results when one attempts to completely defeat an enemy.

The second phase of the Somalia operation becomes much more difficult to assess regardless of the analysis or perspective employed. After Security Council Resolution 837 authorized “all necessary measures be taken against those responsible for inciting” attacks against UN forces, the nature of the peacekeeping operation was transformed into what may be called a peace enforcement operation.92 At one point, U.S. forces, acting as part of the UN operation conducted military operations that “intended to eliminate the SNA command center and its occupants.”93 Also, President Clinton ordered Delta Force and Army Ranger units to capture Somali General Mohamed Aideed and senior members of the SNA.94 “In effect, the Rangers and Delta Force became a posse with standing authority to go after Aideed and his outlaw band.”95 The President did not seek Congressional authorization for this phase of the operation.96 The House of Representatives (but not the Senate) voted to authorize the use of American forces to provide logistical support to the UN force and to serve as a quick reaction element to respond to emergency situations under the discretion of the UN Commander.97 Thus, one House of Congress authorized U.S. involvement, but not for the specific purposes for which they were eventually used.

The complexity of the war powers question in such a situation as Somalia gives strength to those who advocate a bright line rule stating that all uses of force involving U.S. military forces, regardless of objectives, intentions, etc., are subject to the constitutional requirement of Congressional authorization.98 However, such a bright line would fail to conform to the founders’ intent to provide for a government that could respond to the complex world environment. While the strategic necessity perspective may not provide a clear bright line to solve the problem, it focuses the question on the proper issues. From a strategic necessity perspective, the objectives and intentions of the operation were closer to those that would be found in a war; an enemy had been clearly identified, and the intention of the operation was to eliminate the enemy and his source of power. Conducting raids and strikes may often be characterized as operations that are not war; however, the objective of the raids and strikes were not to rescue a particular person or entity and the strikes were not limited to eliminating a particular threat. If one agrees that the SNA command center and Somali General Mohamed Aideed together comprised the center of gravity of the Somali forces, then the strikes were very much an act of war. This sounds like the objective of destroying an enemy’s armed forces and its ability to resist. Although the size of the forces involved were rather small, for those soldiers involved, the nature and objectives of the operation were quickly taking on the complexion of war. Once soldiers understand their mission is to destroy an enemy’s forces, the moral forces change dramatically. It is not the danger or risk of hostilities which changes, but rather the degree to which the soldiers must concentrate their efforts on destroying an enemy. The fighting force becomes more effective if they know that the American people understand and approve of their mission to destroy a particular enemy. Unlike combat that resulted in security and other types of operations described in the first phase of the operation in Somalia, the soldiers are not focused on self-preservation and survival but rather the destruction of an enemy. Thus, from the strategic necessity perspective, the President was required to get Congressional authorization to use forces to destroy the SNA and eliminate General Aideed.

While admittedly it is very easy for rational and educated persons to come to a different conclusion regarding the use of force in Somalia, it is important to recognize that the strategic necessity perspective helps to focus the debate on the proper question and embodies the intent of the framers. The determination will always be more difficult when the use of force in question is part of a UN authorized operation that resembles peace enforcement.99



C. HAITI



In 1994, President Clinton followed the position of his predecessor and claimed that he had the constitutional authority to order U.S. forces to invade Haiti without Congressional authorization.100 While the eventual eleventh hour diplomatic resolution of the Haiti situation avoided the need for U.S. troops to actually invade Haiti forcibly, the strategic necessity perspective indicates that President Clinton was no more correct in his conclusions than was President Bush in 1991. From the strategic necessity perspective, international law, risk of prolonged hostilities, and the risk of serious casualties are not the primary considerations.

In a sense, President Clinton was right to claim that he would not need Congressional approval if the operation was not war; however, he was wrong to conclude that the invasion of Haiti was not a war because he was using the wrong criteria to make the determination.101 A war can be over in one day and can result in very little loss of life, but it is still a war if the objectives and intentions of the operation are to destroy an enemy’s source of power or to deny an enemy the ability to utilize territory previously under his control. An invasion of Haiti would have included these types of objectives and intentions.

According to the strategic necessity perspective, President Clinton was right to suggest that the constitutionality of the President’s power to use force is determined by whether or not the action is a war. The strategic necessity perspective defines war narrowly by analyzing the objectives and intentions of the operation. Some experts will acknowledge that the critical question of the war powers is in fact whether or not the action is a war. In Lori Fisler Damrosch’s thorough analysis of the war powers issue in the 1994 intervention in Haiti, she comes to some similar conclusions as the strategic necessity perspective.102 Professor Damrosch agrees that the international law considerations should not change the analysis, and that short duration and limited casualties would not conclusively indicate that an action is not a war.103 Damrosch’s conclusion, however, that the Constitution grants Congress the power to initiate all hostilities short of war, is incorrect.104 While Damrosch defines war broadly to include any hostilities, the strategic necessity perspective demonstrates that war must be defined narrowly and does not include all instances of combat or hostilities.

If all initiations of combat required prior Congressional authorization, the President’s ability to use force within the realm of foreign policy would be significantly reduced. For example, in the first phases of the U.S. involvement in Somalia, it is acknowledged that combat could easily have erupted. A rule restricting U.S. forces to only defensive actions would be too severe a rule of engagement to be practical. Combat might be required to secure a supply route, the airport or any one of the articulated objectives. Not only is this not practical, such a distinction is not found in the Constitution. The distinction found in the Constitution is that of war. If one agrees that combat is not always war, then placing an offensive–defensive distinction on the use of combat is not a clear way to determine when something is a war. While the strategic necessity perspective comes to the same conclusion as Damrosch regarding the invasion of Haiti, the strategic necessity perspective links its conclusion to the determination that the invasion of Haiti would in fact have been a war because of its objectives.

An interesting question for the strategic necessity perspective to answer regarding Haiti is whether or not the claim that President Aristide, the rightfully elected leader of Haiti, invited U.S. forces to invade Haiti changes the outcome of the analysis. Just as a war is not determined merely by the fact that there is combat, a war is not made into something other than a war simply because it is just. Thus, strategic necessity would view the invitation of President Aristide just as it would view the authorization of the Security Council. It is another factor for the political process to consider in determining whether or not the operation should be conducted; however, it does not answer the legal question of the constitutional requirement for Congressional authorization. That is determined primarily based on an analysis of the operational actions, practical objectives, and intentions.�D. BOSNIA



The most recent example of U.S. involvement in a Security Council authorized use of force operation is the current operation in Bosnia. As in the case of Somalia, the constitutional requirements of this operation are very difficult to determine regardless of the perspective or analysis employed. The operation has elements of both peace enforcement and peacekeeping missions. The pre-Dayton uses of force by the U.S. involved the use of air power against selected targets, mostly Bosnian Serb controlled. These attacks were intended to send a clear signal to the parties that the international community was committed to seeing the conflict in Bosnia brought under control. From the strategic necessity perspective, however, the use of force in Bosnia can easily be distinguished from the situation encountered in Somalia. Unlike the strikes in Somalia, these strikes were not designed to destroy or eliminate the center of gravity of the Serb forces. The strikes in Somalia were aimed at eliminating Aideed from the game, which was most likely believed to be the center of gravity for the resistance in Somalia. In Bosnia, however, the strikes were aimed at several military installations that served as representative samplings of various Serb targets. The strikes were not aimed at destroying the center of gravity, but were merely aimed at sending a message to the Serbs to compel them to come to the bargaining table. Since the objectives of these strikes were mostly symbolic and limited, they would not be categorized as “war” and thus did not require Congressional authorization.

Similarly, the current involvement of over 20,000 U.S. troops in Bosnia as part of a Security Council authorized, NATO operated peacekeeping and peace-enforcing force is not considered a war from the strategic necessity perspective. While President Clinton was wise to seek prior Congressional support, it was not constitutionally required. Factors such as the high risk that U.S. forces will be involved in combat and the likelihood that U.S. forces may end up remaining in the region for a very long time are important political considerations which must be acknowledged and worked out between the President and Congress. In fact, these factors may lead to either branch taking a firm and nonnegotiable stand. For example, Congress may decide to withhold funding for the operation to ensure that the U.S. forces do not remain past a certain date. From the strategic necessity perspective, these factors have important roles in the political process, but play a minor role in determining the operation’s constitutional requirements. It may be a prudent and beneficial factor to know that Congress supports the mission, but in operations that are not wars the moral factors have less impact on the mission and there is no need for Congressional authorization.

If combat erupts in Bosnia while American forces are conducting their present mission, the moral forces required by the troops stem mostly from self-preservation. The troops will not be asked to destroy all signs of opposition, but rather to use their skill and expertise to protect the force. Admittedly, the dividing line can become quite blurred in the event that U.S. forces begin operations to seek out and destroy resisting elements. It is at this murky point of the analysis that objectives and intentions of the operation must be analyzed along with the traditional notions of time, duration, and intensity. If the operation’s objectives remain to separate the forces and continue the peacekeeping duties, then factors such as duration and intensity may become such that the fighting forces require an expression of popular support to focus their efforts beyond the concept of self-preservation, even if the operation’s objectives and intentions fall short of “war.”



E. Operation Desert Strike 1996



Perhaps the Achilles heel of the strategic necessity, as is the case with any constitutional war powers theory, is its application to instances of military strikes and reprisals. Although it is not an example of United Nations Security Council involvement, the use of force during the recently conducted Operation Desert Strike, presents an excellent opportunity to apply the strategic necessity perspective analysis to a case of a military strike.

In August 1996, amidst the political campaigning and conventions, President Clinton fired forty-four cruise missiles against various military installations in Iraq and intensified U.S. and allied air patrols over the “No-Fly Zones” during a two day period, without gaining prior Congressional authorization.105 The first step in the strategic necessity perspective is to determine if the operation is the equivalent of a war. To answer this question, the objectives and intentions of the operation must be examined. While there will always be concerns as to the true intentions and objectives of any military operation, President Clinton ordered the attack in response to Iraqi military attacks against the Patriotic Union of Kurdistan (PUK) strongholds in the city of Irbil in northern Iraq.106 Iraq had ignored U.S. warnings and moved its Republican Guard units to attack Irbil. In response, President Clinton ordered U.S. forces to launch two waves of cruise missile attacks and intensified air operations in the newly expanded no-fly zone.107 Thus, the objectives of the operation were to send a clear message to Iraq that American warnings and expressions of concern regarding the treatment of the Kurdish minority must not be ignored.

The objective of the operation was not to destroy Iraq’s power base, occupy its territory, or even to subordinate its military forces. The objective and intention of the operation was merely to send a message to a leader of a nation who has proven to only listen to messages which are delivered by way of brute military force. As President Clinton explained, “Our missiles sent the following message to Saddam Hussein: When you abuse your own people or threaten your neighbors you must pay a price.”108 Strategically, the objective of the operation was to make Saddam pay a price for the latest act of brutality and to ensure that Iraq understood American resolve to check any Iraqi aggression. At the tactical level, the operation was designed to enhance the security of American aircraft patrolling the expanded no-fly zone.109 The missiles attacked only specific types of military installations, those that had specific missions as air defense facilities.110 The attacks were not aimed at destroying Iraq’s military forces or seizing its territory. Thus, the strategic necessity perspective would not regard this operation as a war.

Since the strategic necessity perspective would not regard the operation as one of a war, President Clinton was not required to have Congressional authorization prior to initiating the attack. This does not mean, however, that the issue is closed and the President can act as he wants. It only means that the President does not need prior Congressional authorization. The President is still constrained in his actions by the overlapping nature of constitutional powers regarding the conduct of foreign policy. The President must still rely on Congress to appropriate and authorize funding for any operation and he is always subject to being impeached if his action is completely contrary to the will of the people.

The strategic necessity perspective analysis which concludes that President Clinton did not require Congressional authorization to conduct the attack against Iraqi military targets does not include consideration of the international law regarding the legality of the action. It may be the case that President Clinton’s attack violated international law because it could not be justified as an act of self-defense and was not explicitly authorized by the Security Council.111 While this possible violation of international law would be a critical factor in any discussion regarding impeachment or future appropriation of funding for the President’s foreign policy operations, it does not change the constitutional analysis of the war powers question. The President has the authority to violate a rule of international law when acting within his constitutional authority.112 Thus, from the strategic necessity perspective, as long as the action is not one of war, then the question of its legality under international law is not dispositive of the constitutional analysis. As previously discussed, just as it is wrong to claim that a President’s act can be constitutional based solely on a claim of the action’s legality in the eyes of international law, it is equally faulty to claim that a act can be unconstitutional solely based on a claim of international illegality. 

It is admittedly disturbing that the strategic necessity perspective does not prevent the President from being capable of initiating risky military operations for purely domestic political gains. This is not, however, a flaw in the strategic necessity perspective nor is it a flaw of the Constitution. Instead, it is a flaw which is inherent in a democracy. To claim that it is a flaw in the constitution which must be corrected would be to ignore the benefits which flow from the same arrangement. It is this arrangement which enables the United States to succeed in protecting our interests and thriving in a complex and dangerous international environment. Thus, we must take the good with the bad. Furthermore, if it is apparent that a President acts solely for political gain, then the appropriate remedy is for the American people to speak with their votes or impeachment. Simply because the power is not used very often does not mean that the remedy does not exist within the constitutional framework.

Proponents of the classical view would criticize the strategic necessity perspective regarding its analysis of the 1996 attack based upon the claim that the marque and reprisal clause provides the appropriate framework for analysis. As discussed earlier, the marque and reprisal clause does not provide an explicit and definitive answer to the issue of using military forces as a foreign policy option. While there may be instances in which a reprisal or military strike would in fact require prior Congressional authorization because it is covered by the marque and reprisal clause, the facts of this particular strike does not invoke such an analysis. The forces employed were military forces, not private actors and the operation was linked to specific foreign policy objectives.

The strongest argument for requiring prior Congressional authorization for the strike against Iraq would probably be that the action was in fact a war. It is possible to argue that the United States is denying Iraq the use of its own territory. While this denial is not being carried out with troops on the ground, it is being done with aircraft circling overhead and continuous interference in Iraq’s domestic affairs. At the tactical level, President Clinton himself said that the operation intended to limit Iraq’s ability to maneuver and reduce the “box” that Saddam Hussein must stay within.113

While this argument would be appropriate for focusing the discussion on the right factors, it still falls short. The strike did not attempt to destroy Iraq’s military power base and only denied Iraq the use of its territory for a limited purpose. The operation does not prevent Iraq from extracting economic benefit, exercising police control, or even enforcing its political mechanisms within the no-fly zone. The operation merely sent a message that Saddam Hussein should not send its Republican Guards to oppress at will various civilian minority groups. Even at the tactical level, the denial of territory and destruction of forces was limited to a very narrow category of purposes and targets. The categorization of these types of operations as limited war would be misleading because it implies that it is still within the category of war. Instead, the operation is a military action within the realm of foreign policy.



The Strategic Necessity Perspective

and the War Powers Resolution



No analysis of the war powers debate is complete without examining the implications of the statutory fix which is found in the War Powers Resolution. While it is doubtful that this will put an end to the debate, the strategic necessity perspective demonstrates that the War Powers Resolution does not coincide with the framer’s intent and is not an adequate statutory remedy for the debate.

Regardless of which perspective is used to analyze constitutional war powers issues, the War Powers Resolution appears to have done little to uphold the intent and purposes of the Constitution. From a classical view, the War Powers Resolution is wrong because “...instead of authorizing the President to use the armed forces in limited circumstances — such as an armed attack on U.S. forces, possessions, or, perhaps citizens — for as long as necessary, it authorized their use in unlimited circumstances for a fixed period. This stands the Constitution on its head.”114 The strategic necessity perspective agrees with the classical view that if the action is a war, then the only circumstances in which the President should be able to act is in extreme exigent circumstances to defend American soil, forces, and citizens. Since the War Powers Resolution allows the President to commit forces to a war for sixty days without Congressional authorization (given that the President complies with the appropriate consultation provisions),115 the strategic necessity perspective is violated. The President should not be allowed to enter the nation into a war without Congressional authorization unless exigent circumstances exist, regardless of how long the action lasts. 

Allowing the President to enter wars without Congressional authorization violates the bedrock principle of the strategic necessity perspective by ignoring the importance of the need for popular support for wars. This type of violation of the strategic necessity perspective places our ability to succeed in situations which are wars in serious jeopardy. As previously explained, it is dangerous to our national security and contrary to the framers’ intent to avoid the need for popular support before entering actions which are clearly wars.

Another reason the War Powers Resolution fails to meet the standards of the strategic necessity perspective is because in reality it undermines the President’s ability to conduct coercive diplomacy. A broad range of actions which the strategic necessity perspective considers to be constitutional uses of military forces as foreign policy options are now subject to significant Congressional interference.116 Just as it is inherently dangerous to enter into wars without an expression of popular support, it is equally dangerous to enter into military actions in support of foreign policy options with the knowledge that a ninety-day clock begins ticking upon the initiation of the action. Adversaries have become experts in understanding how to use the domestic political debate regarding the war powers and the ninety-day time period to their advantage. Since any operation which involves “imminent hostilities” requires the approval of Congress, Presidents are restricted from being innovative and proactive in conducting foreign policy operations. Most of America’s adversaries understand that perhaps the most effective weapon against American military action is to bloody our nose just enough to incite serious debate and then hold out for sixty to ninety days. As a result, the spirit of any foreign policy operation is in jeopardy from the beginning. Just as it is unconstitutional and morally inept to send troops to risk their lives in wars without a showing of popular support, it is equally unconstitutional and morally unsound to send troops to risk their lives in various military deployments without the ability to creatively shape the outcome of the action.

Thus, the true failure of the War Powers Resolution from the strategic necessity perspective is its failure to clearly distinguish uses of military force which may involve combat from wars. The Resolution’s statement of purpose is to:



fulfill the intent of the framers of the Constitution of the United States and insure that the collective judgment of both the Congress and President will apply to the introduction of United States Armed Forces into hostilities, or into situations where imminent involvement in hostilities is clearly indicated by the circumstances, and to the continued use of such forces in hostilities or in such situations.117



However, none of the language used in this statement of purpose resonates with the language of the Constitution. The Constitution does not distinguish powers based upon hostilities or imminent hostilities, but rather it distinguishes power based on the initiation of war. It is not clear how Congress’ power to initiate war becomes equal to the power to initiate actions which may involve hostilities.

The strategic necessity perspective demonstrates that the framers intended to do more than simply protect the people from abuses of power by the government. The framers also intended to create a government which could survive and prosper in a complex world environment. As is often the case, the drafters of the War Powers Resolution failed to give enough credit to the second half of the framer’s intent. By employing an incomplete application of the framer’s intent, the resolution fails to truly satisfy the meaning of the Constitution.



Conclusion



When the framers set out to create the Constitution, they were guided by two parallel objectives: They wanted to protect the American people from abuses of power by the government, and they also wanted to create a government that could survive in a complex and insecure world. As a result, they created a system of war powers that has overlapping and distributed powers. They designed a government which left the broad range of foreign policy options available to the government. Many of these powers were placed in the executive branch and were subject to several limitations. The most significant limitation was that only Congress could initiate that end of the foreign policy continuum which is occupied by war. Thus, the critical element in deciding when the President is required to gain Congressional authorization rests in the determination of an action as being within the realm of the foreign policy continuum known as war. 

Although the strategic necessity perspective is a more precise accounting of the intentions and purposes of the entire Constitution, it is not without its limitations and weaknesses. The first weakness of the strategic necessity perspective is that its analysis is susceptible to level of generality arguments. For example, one could argue that the use of force by American forces in Somalia during Operation Restore Hope was a war because some small level units had an objective of seeking out and destroying various Somali armed factions. This categorization of the objectives could lead one to conclude that an operation is a war. While many legal theories and perspectives have the level of generality argument as an Achilles heel, the strategic necessity perspective can withstand such attacks by focusing the analysis of the operational and practical definition of an operation’s objectives and intentions at the strategic level. The analysis of an operation must focus on the level of command for the entire operation instead of delving into the actions of a single platoon or aircraft. The analysis of Operation Desert Strike provided an example of how the analysis must focus on the strategic objectives of the action, and not the actions of a single aircraft.

The analysis of the strategic necessity perspective requires an understanding of foreign policy force deployment options and military strategy to identify an operation’s objectives and intentions. This could be identified as a second limitation or weakness of the strategic necessity perspective. For those who would be involved in applying the strategic necessity perspective, however, it is not unreasonable to expect a certain minimal level of understanding of these subject areas. Politicians, legal advisers for national security issues, and judges in federal courts are probably adequately equipped or can obtain the necessary counsel to help view war power issues from the strategic necessity perspective.

Perhaps the best application of the strategic necessity perspective is as a tool for analyzing various past uses of force with regards to their constitutional legitimacy, yet it also helps to focus analysis regarding future military actions. The major strength of the strategic necessity perspective is that it focuses the debate on the proper issue: whether an operation is a war or not. Once it is acknowledged that not all uses of force are wars, the most appropriate analysis is whether the operation has the attributes of a war. This approach is more consistent with a reading of the Constitution that acknowledges all the various powers related to war powers and all the intentions of the founding fathers. Thus, the national security concerns of the framers are considered in conjunction with their concern to curb governmental abuses of power.

As seen from the strategic necessity perspective, Congress’ role is just as important today as it was 200 years ago. Any attempt to win a war or achieve the goals of destroying a nation’s military or seizing territory in the modern world will require a military force to use means that far exceed the scope of self-preservation. As demonstrated by the application of the strategic necessity perspective to the Persian Gulf War, the explicit support of the people for a nation’s war objectives are important regardless of the size or duration of the conflict.

It is impossible to measure how important the moral forces are in any conflict. One must consider that one of the reasons U.S. forces achieved such success so quickly in the Gulf War was the focus and dedication of the troops involved. While it would be ignorant to dismiss technology, firepower, training, and doctrine from the equation, it would be equally inappropriate to think that the will of the people did not reflect in the outcome. Although it is often overlooked, one of the lessons learned by U.S. ground forces during the war was the importance of the moral factors in war. Since Iraqi troops were very effective in the few instances in which they fought with dedication and will,118 modern technology can still not replace human beings with the courage and moral will to succeed in battle. Furthermore, soldiers will always require the support of the people to provide the moral forces necessary to achieve difficult objectives such as the destruction of an enemy force or the seizure of significant territory. Without the proper moral forces, a soldier will not succeed.119

Thus, when U.S. forces are used to achieve objectives of war, there must be an expression of the people’s support for the war efforts. The strategic necessity perspective recognizes that the power of Congress to declare war is designed to achieve that purpose. Similarly, this perspective acknowledges that the President does have inherent powers (but not plenary powers) to use force without Congressional approval and links those inherent powers to the words and intentions of the Constitution. In today’s world, there are many instances in which national security and foreign policy objectives require that the President use military force, possibly even in combat, to achieve objectives which are not war. While the framers could not have imagined the international environment which exists today, they created a framework of government which can function appropriately in the complex world we can expect (but probably can’t imagine) in the 21st Century.

The most significant application of the strategic necessity perspective is that by focusing the debate on the right question, and by providing a principled basis for answering that question, it makes it easier to draw the line between what is constitutional and what is not. Those who argue for a bright line often rely on the problem of having soldiers killed in acts that are not constitutional. While it is true that this should be a concern, it is just as problematic to have a rule which will restrict or constrain a proactive foreign policy involving the use of forces in a variety of instances. Such an arrangement could be just as devastating in terms of the loss of more American lives than are absolutely necessary.

Unfortunately, there will always be Americans who must pay the ultimate price due to political mistakes, just as there will always be Americans who are killed from friendly fire, training accidents, and other unfortunate occurrences. What is important is that the intentions of the Constitution are honored. By linking the war powers to the distinction between war and non-war foreign policy, the Constitution can serve as a guarantor of freedom in the domestic and international sense.

The strategic necessity perspective also helps in resolving war powers questions when U.S. forces are used as part of multilateral operations authorized by the United Nations Security Council. The strategic necessity perspective simplifies the issue by placing the central point of the analysis on the domestic consideration of the definition of war. In doing so, the arguments which are often used to broaden Presidential powers based on classifications of international law are eliminated from the reasoning. As a result, the constitutional requirements are placed above the considerations of international law. While the support of an operation by the United Nations and Security Council authorization are strong policy considerations for the support of any operation, the determination of the question regarding the need for Congressional authorization is left to the U.S. constitutional requirements.

While the role of Congress is just as valid today as it was when the Constitution was written, the War Powers Resolution is an example of why it is not prudent to attempt to increase the role of Congress in operations short of war. The War Powers Resolution turns the Constitution on its head because it fails to consider the full range of the framers’ intent. The Constitution is intended to not only protect the people from being abused by a dictatorial king or tyrant; it is also intended to create a system of government which can survive and prosper in a dangerous world. Surviving in a dangerous world requires winning the wars that we do enter as well as using broad foreign policy options, such as coercive diplomacy, to secure our interests without going to war.

As the United States continues to face the challenges of the international environment into the turn of a new century, there will be ample opportunities for debate over the Constitution’s delegation of powers which control the use of force. The strategic necessity perspective offers a new way to view the Constitution’s requirements based on the intentions of the framers. This perspective indicates that the intent of the framers remains just as viable today as it was over 200 years ago. While there may always be political struggle, the Constitution’s requirements regarding war powers continue to provide an effective arrangement which checks governmental power and ensures adequate protection of American foreign policy and national security objectives.�NOTES
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