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The Coast Guard, as a branch of the armed services and a law enforcement agency, has a significant interest in prohibiting its members from participating in hate groups. To achieve this interest effectively, the Coast Guard needs to promulgate a service-wide regulation that sets restrictions and guidelines regarding hate group association. Such a regulation, whether it be the Coast Guard’s or those already in place within the other armed services, must not only define policy, but also resolve issues of compatibility with the United States Constitution. The creation of any service-wide restrictive policy on hate groups calls for appropriate boundaries; the policy must accomplish certain valid military objectives, without creating an unreasonable intrusion upon servicemembers’ Constitutional freedoms of speech and association. This article provides a legal analysis of the various issues surrounding such a policy, and suggests a policy for implementation by the Coast Guard.

While the armed services in the Department of Defense have already established their own respective policies regarding participation in hate groups, the Coast Guard has not. Coast Guard Headquarters has been considering the establishment of its own policy, yet special considerations must be taken into account prior to drafting any policy for the Coast Guard. Unlike the other armed services, the Coast Guard has numerous peacetime missions, including maritime law enforcement and search and rescue, which necessarily involve frequent contact with the public. The Coast Guard’s unique characteristics warrant the adoption of a policy which does not merely mimic existing Department of Defense policies, but instead addresses the special circumstances of Coast Guard service.

The First Amendment: Speech and Association

The outside observer, unfamiliar with military law, may question the military’s authority to create such a policy. Our Constitution protects speech and association, and while those rights are not absolute, they do include the right to hate. The speech and ideas of hate groups, however offensive they may be, are protected by the courts under the First Amendment.1 Most notable of this American judicial trait is the very controversial case of Collin v. Smith,2 wherein the American Civil Liberties Union persuaded a Federal District Court to allow a neo-Nazi group to hold a demonstration in Skokie, Illinois. This case, considered a triumph by some and a travesty by others, reflects Justice Holmes’ analysis of basic rights: “... if there is any principle of the Constitution that more imperatively calls for attachment than any other it is the principle of free thought -- not free thought for those who agree with us but freedom for the thought we hate.”3 In addition to freedoms of speech and thought, the courts have also heeded the First Amendment’s protection of freedom of association.4 Most notable of the numerous cases which upheld the Constitution’s guarantee of free association is National Association for the Advancement of Colored People v. Alabama.5 There, the Court declared that Alabama’s attempts to require the NAACP to disclose its general membership lists to the state were unconstitutional.6 The decision not only contributed to the viability of freedom of association, but also provided some measure of privacy to the members of political associations. The end result of years of cases analyzing the First Amendment is as follows: only compelling circumstances permit the government to establish laws which restrict either speech or association -- and in the civilian sector, such circumstances are extremely rare.

The Military as a Separate Community

Despite the long roster of Court decisions since United States v. Carolene Products7 where the court has applied “more exacting judicial scrutiny” to laws which restrict political processes, the military has remained a “separate community.”8 As such, the circumstances where speech and association may be restricted are far more common in the military. To be legal, all orders and regulations need only exist to achieve some “valid military purpose.”9 Under this test, the Courts have defined a legal system wherein a serviceman’s Constitutional rights are not as absolute as in the civilian realm. Indeed, as case precedent has amply demonstrated, the need to fulfill valid military purposes has given the armed services a vast degree of leeway when it comes to the legality of orders and the legitimacy of command policy.10
The courts have had a long-standing tradition of giving deference to the armed services when military policies come under judicial review.  This deference has its roots in the logical notion that the unique structure, culture, and purpose of the military form an environment which would best function without excessive interference by the courts. “When confronted with Constitutional challenges to military regulations or criminal prosecutions, courts have displayed a substantial amount of deference for two related reasons. The first reason is the responsibility imposed by the Constitution on the Legislative and Executive branches to administer the military. The second is the concept of the military as a ‘separate community.’”11 As stated aptly by Justice Robert H. Jackson, “the military constitutes a specialized community governed by a separate discipline from that of the civilian.”12
The fissure between civil and military law extends into issues of First Amendment rights; Parker v. Levy13 set this precedent, and since then, the courts have been hesitant to countermand most military orders which contradict First Amendment freedoms. Levy was a landmark case for military justice, setting a key precedent regarding the military’s authority to limit free speech. Levy, an Army doctor, made numerous statements prejudicial to good order and discipline, from denouncing the American involvement in Vietnam, to discouraging fellow servicemen from participating in the war effort. The Supreme Court upheld Levy’s conviction under Articles 133 and 134 of the Uniform Code of Military Justice,14 rejecting Levy’s argument that the Articles were unconstitutionally vague. In this decision, the Supreme Court provided the military with much reign in restricting freedom of speech within its ranks.  “While there may lurk at the fringes of the articles, even in the light of their narrowing construction by the United States Court of Military Appeals, some possibility that conduct which would be ultimately held to be protected by the First Amendment could be included within their prohibition, we deem this insufficient to invalidate either of them at the behest of appellee.”15
Significant cases which followed Levy upheld an order prohibiting the wear of a yarmulke while in uniform,16 upheld an Air Force base commander’s order which required his approval before distributing leaflets on base,17 and even upheld the conviction of a soldier who blew his nose on the American flag18. This last case made the reality of freedom of speech in the military unmistakably clear: “Members of the American military do in fact have freedom of speech which is more limited than their civilian counterparts.”19 There are dozens of cases which demonstrate the military’s legal ability to restrict its members’ freedom of speech, most frequently on the grounds of promoting good order and discipline. Yet how may the military restrict freedom of association and political participation?

The Military and Freedom of Association

Just as the military may restrict freedom of speech under some circumstances, the military also has authority to prohibit political participation. The Department of Defense and the Coast Guard have policies which prohibit participation in partisan political activities and certain forms of nonpartisan political activities.20 The policy of restricting partisan political activities of servicemen has been a long-standing tradition, grounded in the fact that the American military is a civilian-controlled entity. The compelling governmental and military interests which justify such a restriction emerge from the American precept of having a free society, which could be threatened if civilians were not in control of the military. “The civilian leaders of the military, both elected and appointed, can be threatened by the vocalized dissent of both high-ranking officials, and the involvement of military personnel in partisan political causes”21 Therefore, among the numerous military restrictions regarding participation in partisan political activities, members may not:  run for public office, work in political campaigns, distribute partisan political literature, participate in or speak before partisan political conventions or meetings, or attend partisan political events as a representative of the armed services.

In addition to the prohibitions regarding partisan politics, some restrictions apply to non-partisan activities as well. Military members may not wear a uniform when participating in such activities, nor may they use Government property of facilities. Furthermore, political participation by members of the military must not interfere with a member’s duties, nor may it bring disrepute upon the armed services. Nevertheless, the military does recognize the rights of its members to engage in political expression independent of their professional duties. What these policies accomplish is the establishment of a balance between the rights afforded to all Americans by the Constitution, and the need to fulfill certain military interests. The valid military interests at stake involve maintaining good order and discipline within the services, and protecting the service from discredit by the actions of its members.22

The necessity to uphold good order and discipline, as well as the positive image of the military, is so compelling that restrictions may extend into even interpersonal association. Very recently, the United States Court of Appeals for the Armed Forces upheld a no-contact order issued by the Commanding Officer of a Coast Guard buoy tender. United States v. Padgett23 involved a Coast Guardsman who had been ordered to cease all contact with a local 14-year-old girl. When Padgett failed to comply, the resultant court-martial convicted him of several offenses, which included Articles 90, 92, and 134 of the UCMJ.24 Padgett argued that the no-contact order was unlawful, and therefore, that his convictions under Articles 90 and 92 should be overturned.25 Initially, the U.S. Coast Guard Court of Criminal Appeals ruled in favor of Padgett. Two years later, however, the case was brought before the United States Court of Appeals for the Armed Forces. Despite his pleas, the Court of Appeals recognized the orders of Padgett’s Commanding Officer as valid, in that the order: was not overly broad, sought to promote the good order, discipline, and usefulness of a member of the command, and strove to protect the reputation of the military.26 However, the fact that this decision overturned the decision of a lower court demonstrates that judicial deference to military orders restricting interpersonal association may not always be completely forthcoming. In short, an order which purports a “valid military purpose” may require compelling justification before a court considers it valid.

The Matter of Hate Groups

The military’s legitimate authority to restrict political and interpersonal association has been well-demonstrated, but what of the question of hate groups? If the military has legitimate authority to restrict forms of political participation, then it is difficult to deny that it also has authority to restrict participation in extremist groups. After all, extremist groups are not only frowned upon the vast majority of society, but are frequently associated with illegal activities as well. Yet prior to considering the legal viability of any regulation which restricts hate group participation, it is essential to articulate two concepts: the first being the definition of the term “hate group,” and the second being the valid military interest or interests which would warrant such a restriction.

A hate group can best be defined as: any organization, which through word or deed, disparages or promotes discrimination against any class or classes of people on the basis of race, color, religion, national origin, sex, age or handicap.27 Under this definition, the Klu Klux Klan, Nation of Islam or the Aryan Nation would be considered hate groups. In the case of any racially-motivated group, it is necessary to look at its historical practices, its actual current practices, and its stated mission when determining if this definition applies. Note that a distinction must be maintained between "hate groups" and organizations that seek to promote the welfare of a particular race. For example, the National Association for the Advancement of Colored People could not be considered a hate group under this definition, whereas the lesser-known National Association for the Advancement of White People (NAAWP) could. The NAAWP claims that it is non-racist, and among its goals are “equal rights for all, special rights for none,”28 yet much of the group’s rhetoric is disparaging to blacks.

Why do the armed services have a valid military interest in placing restraints upon participation in hate groups? To put it concisely, many forms of participation in hate groups are contrary to the reputation and good order and discipline of the military. Naturally, all of the services already have indirect prohibitions on extremist activities (i.e. assault, homicide, larceny, etc.) by virtue of the fact that they are violations of the Uniform Code of Military Justice (UCMJ).  Yet the UCMJ does not establish specific policy regarding participation in hate groups or other extremist organizations. A separate policy is required to address such activities as marching in Klu Klux Klan parades, speaking before Nation of Islam rallies, or recruiting new members for the Aryan Brotherhood. Practices such as these, albeit permissible among the civilian sector, may not be compatible with military service.

Participation in Hate Groups and Good Order and Discipline

The detrimental impact of hate group membership upon the military is apparent. The negative effects go beyond damaging the perception of military personnel in the eyes of the public. Not only may hate group membership detract from morale and performance by creating interpersonal friction, it can also damage good order and discipline. In 1995, Army Pfc. James Burmeister and two other soldiers from Fort Bragg murdered a black couple in the base’s local community. Burmeister, a member of a skinhead group, was hoping to “earn a spiderweb tattoo by killing a black person.”29 The murders led to an investigation, which ultimately revealed a total of 22 soldiers at Fort Bragg with extremist sympathies. “According to testimony, Burmeister joined a racist skinhead group after arriving at Fort Bragg as a member of the 82nd Airborne Division. By the time he went hunting black people, Burmeister had engaged in heavy drinking every day, singing extremist songs and giving Nazi salutes.”30
Burmeister’s case is an example of among the most devastating ramifications which can result from hate group membership. However, the murders did not end with the investigation at Fort Bragg. The incident alarmed the commanding officer of Fort Bragg, Lt. General George Crocker, who subsequently took preemptive measures at his next command: at Fort Lewis, he ordered an inspection of all 19,000 soldiers for racist tattoos.31
In United States v. Zimmerman32 the court heard an appeal regarding a soldier who had stolen a large cache of weapons, ammunition and explosives from an Army munitions depot. His motive for this theft was not for personal gain. As a member of a white supremacist organization, appellant asserted that he did not intend to sell the stolen items, and instead claimed that the stolen property was “for the movement.”33 In this case, not only did a serviceman’s membership in a hate group result in a breach of conduct, it also had the potential for disaster in the civilian sector. To make matters worse, this was not an isolated incident, as a similar theft with nearly identical motives had transpired only six years before.34 Skinheads and neo-Nazis using purloined Army weapons and munitions in their illicit activities is not only detrimental to the repute of the military, but also outright hazardous. The solution to a problem such as this goes beyond tightening security at weapons depots; this remedy only addresses a symptom of an underlying problem. The problem in this case is the effect hate group membership can have on military personnel.  Some solutions to this problem could be a well-enforced regulation which restricts hate group membership, as well as proactive training and monitoring programs which further discourage participation in extremist organizations.35
Participation versus Membership

The military may have a valid interest in restricting participation in hate groups, but this is a rather vague observation.  To be effective, any regulation regarding hate group participation must define participation, as well as make distinctions between participation and mere membership.  While it is not possible to enumerate all forms of participation and membership, it is possible to describe general activities which fall under both categories.  These examples, along with working definitions, provide the ability to draft a functional regulation.

Participation in any association or organization implies an active role in the group’s activities. However, the degree to which a member participates can vary. As such, participation can be defined as those activities ranging from activism to organizational support. Examples of activism include:  marching in parades, attending public rallies or protests, distributing literature, making public speeches, recruiting, or participating in any activity which attempts to spread the influence or doctrine of an association. Examples of organizational support include: performing clerical tasks in an organization’s office or headquarters, making speeches at or presiding over private organizational meetings, working as a fund-raiser, writing for organizational publications, or participating in any activity which directly supports the activism of other members. In short, participation means “active involvement.”

It is necessary to distinguish the differences between participation, defined above, and membership. Membership involves a passive stance within an organization. At the very least, membership exists when a person claims that he or she is associated with an organization, and said organization acknowledges this relationship. In addition to a mere mutual understanding, membership typically involves other activities. Frequently, members will pay dues to their organization’s treasuries, and attend private meetings.36 “Membership” also manifests itself through the issuance of membership cards, and sometimes through enrollment on organizational mailing lists for newsletters or electronic mail. However, members cease to be members and become participants when they attempt to publish their own writings in newsletters or association-wide emails, or when they partake in the activities described in the previous paragraph. Concisely put, membership involves only association without “active involvement.”

Potential and Existing Policies

Defining “participation” and “membership” is a step towards the proposal of a policy; the next step is an analysis of options. Any regulation which restricts political association, as mentioned earlier, requires a compelling military interest. Of course, the legal boundaries created by the “valid military purpose” test are vast. To determine where policy should lie on the spectrum of possibilities, it is necessary to determine the maximum amount of restriction which is justifiable under this test.

Conceivably, the Coast Guard could establish policy which limits all forms of participation in hate groups, as well nearly all forms of membership. However, as witnessed in the countermanding decisions of the United States vs. Padgett37 case history, validating the legality of an order which restricts association, whether personal or political, can be difficult. While participation can be limited in political association under the rationale of valid military interests, membership is another matter. Hypothetically, the most restrictive possible policy could forbid all association with hate groups, including membership, with the exception of donations.38 A policy such as this is considerably more restrictive than the existing regulations regarding association in partisan and nonpartisan political activities. Considering this, such a policy might not be legally justifiable. While the minimum requirement of meeting a valid military purpose gives the armed services tremendous power to govern the First Amendment rights of servicemembers, it does not supplant the right to membership -- that right was guaranteed by NAACP v. Alabama.39   Participation, on the other hand, is another matter. In the case of hate groups, judicial deference would likely be quite ample. The Zimmerman and Burmeister cases, the potential strain racism and hate group membership can place on good order and discipline, as well as the military’s desire to foster an environment of equal opportunity, provide sufficient justification for such a restrictive regulation on participation.40
In addition to the legal difficulties of creating a policy which attempts to restrict membership as well as participation, the Coast Guard may find issues of fundamental rights pertinent as well. As such, the most appropriate policy would allow for some freedom of association in hate groups; specifically, membership would be allowed, but active participation would be prohibited. Simply because the law might allow a regulation with a certain maximum degree of restriction, that does not necessarily mean that the actual regulation needs to meet that maximum degree. The argument for establishing a policy which allows membership but not participation is based on two reasons: the first being that a slightly less restrictive policy would be more likely to pass judicial review, and the second being a matter of individual rights. Members of the armed forces are sworn to “uphold and defend the Constitution of the United States.” Attributed to the French philosopher Voltaire is the poignant pledge: “I disapprove of what you say, but I will defend to the death your right to say it.”41 The Constitutional right to associate with hate groups, as offensive as it may be, is a right nonetheless. What the goal of any policy regarding hate groups should be is a balance -- the balance between the interests of military service, and the basic civil liberties of the individual.

The Department of Defense services have enacted policies which achieve this goal. The policies have slight differences in the manner in which they are written,42 but they are essentially similar and are based on Department of Defense Directive 1325.6, which reads:

Military personnel must reject participation in organizations that espouse supremacist causes; attempt to create illegal discrimination based on race, creed, color, sex, religion, or national origin; advocate the use of force or violence; or otherwise engage in efforts to deprive individuals of their civil rights. Active participation, such as publicly demonstrating or rallying, fund raising, recruiting and training members, organizing or leading such organizations, or otherwise engaging in activities in relation to such organizations or in furtherance of the objectives of such organizations that are viewed by command to be detrimental to the good order, discipline, or mission accomplishment of the unit, is incompatible with Military Service, and is, therefore, prohibited.43
This policy strikes a good balance in that it prohibits participation without precluding membership. (The Army and Air Force policies take this one step further by discouraging membership, and by declaring that association in hate and extremist groups may be taken into account for evaluations and assignments. However, membership is not prohibited.) The outcome is a regulation which achieves, for the Department of Defense services, the valid military interests described earlier, and also permits adequate freedom of association for servicemen.

The Coast Guard’s only policy regarding hate groups is in the Civil Rights Manual.44 It follows United States Department of Transportation policy in that “Coast Guard units or Coast Guard sponsored organizations” may not use “the facilities of organizations with discriminatory membership policies.” In addition, participation and membership in discriminatory organizations are allowed, provided that the association has no official function, and that members do not imply or express Coast Guard affiliation.45 Finally, the policy reserves the authority of commanding officers to declare discriminatory organizations off-limits. Despite this delegation of power, the Coast Guard should not place this burden on its unit commanders. The need to document evidence which justifies an off-limits order, as well as the intra-unit friction which may arise from such an order, places undue pressure upon commanding officers. Furthermore, it is more desirable to establish one, organization-wide policy for the sake of consistency and legal viability.

Special Considerations for a United States Coast Guard Policy

Should the Coast Guard opt to establish a service-wide policy or restriction, it must consider the special circumstances of Coast Guard service. If the Coast Guard were solely a military force with minimal civil functions, then a policy identical to those of the Department of Defense would suffice. Yet the Coast Guard is far more than an armed service. In fact, the vast majority of Coast Guard missions are regulatory in nature, and require daily interaction with the public. Hate group participation by Coast Guardsmen has the potential to detract from all missions, yet there are two specific mission areas where hate group association can directly harm the public. Those missions are law enforcement and search and rescue.

In the civilian sector, there have been attempts to regulate hate group association among police officers and firefighters. Rationale for such regulations is apparent.46 Racist attitudes by a few police officers have not only bred resentment among some communities, but in the worst cases have led to biased treatment and even unlawful apprehension and assault on the basis of race, i.e. Rodney King. By the same token, racism by firefighters can also lead to tragedy. In 1987, a firefighter, and also Grand Titan of the Georgia Knights of the Ku Klux Klan, faced charges for intentionally allowing two black children to die in a fire.47 From a Coast Guard perspective, a racist boarding officer is in a position to impose biased or even violent treatment against vessel crews. Even worse is the possibility of dereliction of duty by a racist crewmember during a search and rescue case, which would put lives and property at stake. The possibilities of negative ramifications due to racist attitudes within the Coast Guard are numerous. With this factor in mind, a strong argument can be made that the Coast Guard has an even more compelling interest to restrict hate group association than its Department of Defense counterparts.

Whether or not police and fire departments have the authority to punitively forbid hate group membership has been an ongoing debate.48 Unlike the military, these civilian authorities are not considered “a separate community” to the same degree as military services. Although an overriding judicial resolution has not been made regarding this issue, the Coast Guard is in a unique situation. While there may be debate regarding civil authority to restrict association in hate groups, there is no virtually no debate regarding the military’s authority. Therefore, the Coast Guard’s existing military authority to restrict hate groups can only be expanded by its accompanying civil responsibilities. In short, the Coast Guard’s special civil functions do more than just provide additional reasons for a restrictive policy on hate groups, they also contribute to its authority to enact such a policy.

The Answer: A United States Coast Guard Policy on Hate Groups

The Coast Guard’s unique nature calls for a policy which at least as restrictive as those of the D.O.D. services. For this reason, Coast Guard policy should prohibit all forms of participation, and only allow passive membership. A potential policy, punitive in nature, could be written as such:49
A. The Coast Guard, in the interest of securing public safety and maintaining good order and discipline, prohibits all servicemembers from participating in any discriminatory organization. A discriminatory organization is any organization which, through word or deed, disparages or promotes discrimination against any class or classes of people on the basis of race, color, religion, national origin, sex, age or handicap

(1) Participation includes any activity, ranging from clerical support to overt activism, which directly contributes to or supports the activism of other members.

(2) Examples of participation include, but are not limited to: presiding over or serving as an officer at meetings, marching in parades, attending public protests or rallies as a participant, distributing organizational literature, making public speeches on behalf of or as a representative of the organization, performing clerical and administrative tasks, recruiting other members, soliciting donations, and writing in organizational publications.

(3) In any case not covered in the previous section, members shall use their best judgment, and avoid partaking in any activity which: may be prejudicial to good order and discipline, may interfere with the execution of military duties, or are likely to bring discredit upon the Coast Guard.

B. Membership in discriminatory organizations is strongly discouraged, but permitted under the following conditions:

(1) At no time shall any member attend any organizational event in uniform or as a representative of the Coast Guard, nor shall any member associate the activities of the organization with any Coast Guard unit or function.

(2) Members shall not make contributions to the organization in a manner which implies endorsement by the Coast Guard.

(3) Members shall not allow their membership in any discriminatory organization to interfere with the performance of their duties.

(4) Any association with a discriminatory organization may be taken into account when writing evaluations, or determining assignments or promotions.50
A policy like this, while punitive, is not intended to create a witch hunt to “ferret out” servicemen who spend their free time associating in hate groups.51 While violators of this regulation would have the potential to face charges under Article 92, UCMJ, the overriding goal of the policy is not to punish Coast Guard personnel in hate groups. The purpose of this policy is to set a standard for Coast Guard members to follow. This standard will improve cohesion amongst the ranks by contributing to a prejudice-free environment which fosters equal opportunity. Furthermore, this standard would protect members from entangling themselves in organizations prone to violence and illegal activities.

The military has an interest in preserving good order and discipline, as well as protecting the rights of its servicemen. When these interests come into conflict it is imperative that command policy seek and adopt the appropriate, balanced policy which best compromises between these interests. In the case of hate groups, that balanced policy must recognize the deleterious effects hate group membership has upon good order and discipline, as well as the Constitutional right to hate. Duty requires sacrifice; for servicemen desiring to participate in hate groups, that sacrifice may be great. Yet it is not too much to ask. The military cannot abide its members participating in hate rallies, nor can it stand idly by and allow the hurtful consequences of such activities to infiltrate its ranks. The Department of Defense has taken a stand through policy. Now is the time for the Coast Guard to do the same.
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