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Introduction





Beginning in 1973 as a mere discord on the delimitation of the Continental Shelf of the Aegean Sea the dispute between Greece and Turkey has progressively escalated, in the aftermath of the Turkish invasion of Cyprus, into an overall contention of the status quo of the Aegean.1 At issue are questions relating to the maritime boundary between the Greek islands of the Aegean and the Turkish coasts, the sovereignty over a number of Aegean islands (i.e. Imia islet) in proximity to the Turkish coasts,2 the militarization of Greek islands in the North Aegean and the Dodecanese, Greece’s ten nautical mile  territorial sea for aviation and control thereof, the operational air control in the context of NATO,3 the limits of the Athens Flight Information Region (Athens FIR),4 and Greece’s requirement that in the Athens FIR all third state’s aircraft (civil or military) comply with regulations adopted by the International Civil Aviation Organization (ICAO).5


Of the various aspects of the Greek-Turkish dispute over the Aegean airspace, this article focus on the breadth of Greece’s territorial sea, more specifically, the legality of establishing different limits of territorial sea for different aviation and control purposes and the legal status of the superjacent airspace.


The dispute over the limits of the Greek territorial airspace originated in the 1930’s, when Greece established different limits for its territorial sea and its airspace, namely a six nautical mile limit for general purposes and a ten nautical mile limit for air aviation and control thereof. As a result, Greece’s territorial airspace extended four nautical miles beyond the limits of the water column of its territorial sea.


In 1974, Turkey first and the U.S. later, contested the extension of Greek sovereignty beyond the six nautical mile limit, arguing that the airspace beyond this limit constitutes part of the airspace over the high seas (international airspace), in which the principle of the freedom of overflight is applicable.6 Turkish military aircraft have operated frequently within the airspace between six and ten nautical miles from the Greek coasts without requesting authorization from the Greek Authorities.7 Greece has reacted by identifying and intercepting the Turkish aircraft, and by protesting through diplomatic channels the violations of its airspace. The United States’ reactions to these occurrences, as part of their Freedom of Navigation (FON) Program,8 have been mainly verbal and rarely operational. During NATO military exercises, in particular, U.S. military aircraft do operate in the airspace between six and ten nautical miles from the Greek coasts without Greek authorization.


The designation of different limits for the Greek territorial sea for different purposes has been characterized as a “paradox,” and a unique phenomenon in state practice. But, while legal paradoxes are not unknown in international relations, their legality depends on their conformity with the rules of international law and acceptance by the international community.


The legality of the Greek airspace paradox will be examined according to whether the Greek law establishing a ten nautical mile limit of territorial sea for aviation and control purposes is in conformity with international law, and whether it is legally opposable by all states, notably Turkey and the U.S. First, however, a brief summary of the Greek legislation and policy relating to its territorial sea will be undertaken.





Greek Legislation and Policy


on the Territorial Sea and the Airspace





In the late nineteenth century, Greek legislation recognized different maritime zones in which Greece exercised jurisdiction for different purposes (health, customs, shipwrecks, etc.). Nevertheless, no reference to the terms “territorial sea” or “territorial waters” was made in the Greek legislation of the time.


Reference to the term “Greek sea” was first made in Law No. 4141 of March 26, 1913, regarding the passage and sojourn of merchant vessels along Greek shores and the policing of Greek ports and harbors in time of war.9 This law defined the “Greek sea” as a ten nautical mile maritime belt measured from the shore, in which the passage and sojourn of a merchant vessel (Greek or foreign) could be prohibited at any time and in any area, whenever the interests of national defense required such prohibition. A few years later, Greek Law No. 1165 of March 17, 1918, (Customs Code) established a maritime zone of three kilometers for purposes of custom and police.10


By Article 2 of Greek Law No. 5017 of June 3/13, 1931, (which regulated civil aviation), Greece asserted complete and absolute sovereignty over the airspace above its “territory,” defined to include “the territorial waters and the airspace above them.” This law did not fix the breadth of the territorial waters. Article 9 of this Law authorized the Greek Government, upon recommendation of the Air Ministry, to ensure “the regulation and police of air navigation.”11 On the basis of this Law, the Presidential Decree of September 6/18, 1931 (hereafter “the Greek Decree”), stipulated that “the extent of the territorial waters referred to in Article 2 of Act No. 5017 shall be fixed at ten nautical miles from the coast of the State.”12


Three years later and for the purposes of assessing the amount payable to the Nautical Fund of Greek Seamen (NAT) as part of the income earned from rescue activities and of regulating the towing in its territorial waters, Greece fixed a three nautical mile limit (Greek Law No. 6114 of April 24/30, 1934, and Law No. 19 of November 20, 1935). A new limit of the Greek territorial sea was finally fixed by the Emergency Law No. 230 of September 17, 1936, which provided that it extends “six nautical miles from the coast, without prejudice to provisions in force concerning special matters, with respect to which the territorial sea shall be delimited at a distance either larger or smaller than six miles.”13


It follows from the foregoing that Greece established a six nautical mile limit of its territorial sea for general purposes and various limits for special purposes, namely: a ten nautical mile limit for aviation and control thereof, a three nautical mile limit for rescue and towing, and a three kilometer limit for customs control. The proclaimed ten nautical mile maritime belt for the prohibition of the passage and sojourn of merchant vessels in time of war, is not considered as a territorial sea but a security zone, the examination of which is beyond the scope of this paper.14


The above mentioned provisions on the territorial sea were codified by the more recent Greek Codes of Public Maritime Law (1973) and of Air Law (1988). Article 191 of the Code of Air Law provides that the delimitation of the Greek airspace, the lateral limits of the territorial sea, and the method of drawing the baselines are to be defined by Decree on the proposal of the Council of Ministers; until then, the Decree of 1931 remains in force.15 So far, no such Decree has been issued by the Council of Ministers.


Greece’s policy on its territorial sea and airspace has been dictated by security concerns and economic considerations. As a maritime power with world-wide fishing and shipping interests after World War I, Greece has traditionally favored the principle of the freedom of the seas and has advocated restricted maritime zones under national jurisdiction. However, as a state whose insular territory is largely vulnerable to external threats, Greece has paid special attention to the security and protection of its insular regions; hence, the establishment of an extended territorial sea for air defense purposes.16


Greece upheld the principle of freedom of navigation and its corollaries during the Hague Conference for the Codification of International Law (1930) and the first two Conferences on the Law of the Sea (Geneva, 1958 and 1960), aligning its positions with those of the major maritime powers. A change in Greece’s policy on this issue took place late in the 1960’s, when Greece undertook the redefinition of its interests. This was prompted by the decline of the traditional Greek fishing industry and, especially after the Turkish intervention in Cyprus in 1974, the rise of security considerations. During the Third United Nations Conference on the Law of the Sea (UNCLOS III), Greece joined the Group of coastal states and supported most of its proposals. It subscribed to the extension of the territorial sea up to twelve nautical miles, opposed the establishment of a transit passage regime through international straits and suggested, without success, the extension of an archipelagic regime to states formed by insular and continental territory.17 At the time of the signature and the deposit of the instrument of ratification of the Law of the Sea Convention (the LOS Convention),18 Greece declared its intention to exercise all rights deriving from it, including the right to extend its territorial sea, the time and the method being determined “according to its national strategy.”19





Horizontal Limits of the Airspace of States





Under international law, a state’s sovereignty extends to the airspace superjacent to its land and territorial sea, and the limits of the airspace would therefore correspond to those of its land or, in case of a coastal state, to the outer limit of its territorial sea. “The outward sea boundary of national airspace is a perpendicular line extending upward from the outer boundary of the Territorial Waters.”20 Professor Bin Cheng stated:





the territorial scope of a State’s jurisdiction extends upwards into space and downward to the center of the earth, the whole in the shape of an inverted cone. The variable elements among the given data for determining the dimensions of these cones are the land and maritime frontiers of States. The sides of these cones are formed by straight lines projected from the centre of the earth upwards through these frontiers. It thus becomes purely a matter of geometrical construction.21





With the development of aviation, states became interested in airspace issues as this development generated economic, commercial and security considerations. In the early twentieth century the airspace over the high seas was generally considered free for navigation, but no agreement was reached as far as the regime of the airspace over the territory of a state and its territorial waters.


During the first years of the development of aviation, different legal theories on the regime applicable in the airspace of states were advanced, varying from a general freedom of overflight to an absolute sovereignty of the subjacent state.22 Following World War I, states realized the importance of air navigation and claimed full and complete sovereignty in their superjacent airspace.23 This principle is now accepted as a rule of customary international law. The territorial airspace of a state is therefore limited to the airspace over its subjacent land, including the territorial sea, and forms part of its territory.24 In delimiting their territorial seas, coastal states usually declare that their sovereignty is exercised in the airspace above their territorial sea.25 Protests against excessive limits of airspace are, in fact, protests against the excessive breadth of the territorial sea underneath.26


After World War I, the theory that an autonomous air-belt across the coast of states may be established independently of the territorial sea, gained ground by a part of the doctrine. Accordingly, the limits of this zone should not necessarily follow the outer limits of the territorial sea of the coastal state and the breadth of this zone might be wider than the breadth of the territorial sea.27


A proposal in favor of the establishment of an air-belt for aerial purposes along the coast of every state extending to ten nautical miles was presented by the Italian delegation in a meeting of the Commission of Jurists convened at the Hague in order to consider and report upon the revision of the Rules of Warfare, in 1923.28 The Italian plan did not amount to any extension of territorial waters generally, as that proposal would have been outside the Commission’s competence. The majority of delegates rejected it as non-practicable and stated that the jurisdiction in the airspace should be appurtenant to the territorial jurisdiction enjoyed beneath it, and in the absence of a territorial jurisdiction beneath, there is no sound basis for jurisdiction in the air. Responding to these objections, the Italian delegation argued that the difficulties resulting from the difference between the width of the marginal air-belt and the width of national territorial waters would not seem to be so serious as to render its proposal unacceptable in practice. “In any case there is no juridical obstacle to the fixing of the same width of space for the marginal air-belt as for territorial waters being of opinion that international law, as generally recognized, contains no rule prohibiting a State from extending its territorial waters to a distance of ten sea nautical miles from its coasts.”29


The customary rule according to which sovereignty of a state extends into the airspace over its territory, including its territorial waters, is reflected in all major multilateral treaties in the field of the air law and the law of the sea. The Paris Convention on the Regulation of Aerial Navigation (1919),30 the Ibero-American Convention relating to Air Navigation (Madrid Convention-1926),31 the Pan American Convention on Commercial Aviation (Havana Convention-1928),32 the Treaty Regarding Civil Aviation, between states of the Arab League,33 adopted in 1946, the Convention on Air Navigation adopted by the states of the Balkan Entente (Yugoslavia, Romania, Greece and Turkey)34 and the Convention on International Civil Aviation (the Chicago Convention-1944), all recognized the right of “every State” to exercise “complete and exclusive” sovereignty in the airspace over its territory, including its territorial waters. The Chicago Convention, the major instrument regulating civil aviation, provided that “the territory of State shall be deemed to be the land areas and territorial waters adjacent thereto under the sovereignty, suzerainty, protection or mandate of such State.”35 The reference to the terms “every State” instead of “the Contracting Parties” in almost all of these Conventions presupposes that this rule is of general application and reflects, at least in the opinion of the Contracting Parties to these Conventions, a customary rule of international law.36


The 1958 Geneva Convention on the Territorial Sea and the Contiguous Zone provides that a state sovereignty extends to the airspace above the territorial sea.37 The 1958 Geneva Convention on the High Seas proscribes the submission of any part of the high seas to sovereignty of any state and recognized the freedom of aircraft of all states to overfly the high seas.38 These principles have been inserted in Articles 2 and 87 of the LOS Convention of 1982.


The establishment by a certain number of countries of Air Defense Identification Zones (ADIZs) is a question of major importance for the freedom of overflight of the high seas. On the basis of the so-called preventive and protective jurisdiction, the United States and Canada first adopted ADIZs.39 This practice was followed by Iceland, Japan, Korea, Italy, Malaysia, Philippines, the Former USSR, India and others. Unilateral extension of air traffic control or identification by a state to areas adjacent to but outside that state’s territorial airspace, with the establishment of air defense zones is very controversial under international law.40


The International Court of Justice in the Anglo-Norwegian Fisheries Case recognized the close dependence of the territorial sea upon the land domain and stated that “it is the land which confers upon the coastal State a right to the waters off its coasts.”41 Based on this assertion, it may be argued that the land and the territorial sea confer upon the coastal State the right to the airspace above them. The airspace of a coastal state is appurtenant to its land and territorial sea, and states may claim sovereignty in their airspace because they are sovereign in their land and the territorial sea underneath.


Sovereignty exercised in the national airspace concerns exclusively air navigation.42 Sovereignty in the airspace over the territorial sea is “complete” and “exclusive” as opposed to the sovereignty exercised in the territorial sea, which is restricted by the right of innocent passage by ships of third states. A state has exclusive jurisdiction in the airspace over its territorial sea; no overflight of aircraft of third states for commercial or military purposes is permitted without the state’s consent. Military aircraft of third states must request authorization and obtain diplomatic clearances in order to use its national airspace. The transit state may require any foreign aircraft in its airspace, even if only briefly in transit, to comply with its regulations, including those concerning the aircraft and its crew, navigation and the environment.43





The Validity of the Greek Decree of 1931


under International Law





In justifying the validity of its ten nautical mile territorial airspace, Greece asserted its right to twelve nautical miles permissible under the LOS Convention and the Chicago Convention and generally recognized by customary international law norms. Invoking international customary law and the LOS Convention, Greece holds that it not only has the right to a ten nautical mile territorial sea for aviation and control thereof, but is entitled, under international law, to extend its territorial sea’s limit up to twelve nautical miles. It further argues that had it extended its territorial sea to twelve nautical miles, it could have certainly extended its airspace to this limit. Thus, in extending its territorial sea and its corresponding airspace beyond six nautical miles to only ten nautical miles, it has not contravened any of the applicable rules of international law. In any event, it argues, the validity of the extended territorial airspace rests on the acquiescence by the international community through a long period of time.44 Greece’s argumentation as far as the legal basis of this right is concerned, expressed in official statements and correspondence, oscillates, however, between two theses. Sometimes, Greece argues that its territorial airspace is independent from its land and territorial sea underneath and may therefore be extended beyond its territorial sea’s limits or, some other times, that its airspace’s limits correspond to its territorial sea’s limits.45


Both the U.S. and Turkey, do not recognize the ten nautical mile limit of the Greek airspace (they view it as contrary to the rule of international customary and conventional law which provides that territorial airspace limits should correspond with territorial sea limits). In their opinion, Greece’s territorial airspace cannot extend beyond the six nautical mile limit fixed for Greece’s territorial sea. Moreover, considering the Aegean as a space of vital interest, Turkey argues46 that: a) the twelve nautical mile territorial sea does not constitute a rule of international customary law and it is not opposable to her; b) even if it is of a customary nature, the rule permitting twelve nautical mile territorial sea is not applicable in the Aegean, given the special circumstances and its character as semi-enclosed sea; and c) the delimitation of the Greek and Turkish territorial seas should be done according to equitable principles.47


The U.S. has made known its position on Greece’s airspace in a series of press briefings by the U.S. Department of State. On June 13, 1994, a Spokesman for the U.S. State Department stated that the control of airspace in the Aegean is a complicated issue and is one of several issues involving boundaries in the Aegean which are at the heart of the dispute between Greece and Turkey. “Greece claims a ten nautical mile airspace around its Aegean islands. Most countries, including the U.S. do not recognize the ten nautical mile airspace. The general rule which most countries, including the U.S., recognize, is that airspace should be equal to the territorial sea.”48 Responding to a question from a Greek journalist on December 4, 1996, a U.S. State Department Spokesman replied:





as is widely accepted under International Law and Practice, the United States views a country’s national airspace boundaries to coincide with those of its territorial sea. And notwithstanding the Greek Presidential Decree of December 6, 1931, of a ten nautical mile airspace limit, the United States has never recognized that Greece’s national airspace extends beyond the sixth nautical miles of its territorial seas, because, see, we combine territorial sea and airspace, and we like to think that,–in fact, we insist under international law that they are equal; they are the same. And the Greek decree of 1931 is inconsistent with that aspect of international law... [The] U.S. protested Greece’s claim some time after December 6, 1931, but I couldn’t pinpoint the date exactly.49





A similar position on this subject has been expressed by the Directorate for Defense Information of the U.S. Department of Defense. Replying to a written question addressed by the same Greek journalist, the Department of Defense Spokesperson stated that the “U.S. recognizes Greek airspace out to six nautical miles,” and “will notify Athens if U.S. aircraft are going to fly inside that six mile limit...If U.S. aircraft are flying beyond six nautical miles from Greek or Turkish territory, they are in international airspace and there is no requirement for notification.”50 The U.S. has not yet expressed an official position as to Greece’s claim for a territorial sea of twelve nautical miles. In general, the U.S. recognizes territorial sea claims, including superjacent territorial airspace, to a maximum of twelve nautical miles, as long as the coastal state recognizes navigational rights of other states under international law.51


The Greek Decree of 1931 established a ten nautical mile limit of Greece’s territorial sea only for aviation and control thereof. Issued pursuant to the Greek Law 5017/1931 and the Law ratifying the Treaty of Paris of 1919, this Decree did not fix the breadth of the territorial airspace over the territorial sea, i.e. an autonomous air-belt independent from the territorial sea. Instead, it fixed a ten nautical mile limit of territorial sea for aviation and control purposes as the legal basis to claim sovereignty in the corresponding airspace, fixing the limits of Greece’s airspace to correspond with the limits of her territorial sea. The Greek legislature was likely aware of the fact that it might not be considered lawful, under international law, to establish an airspace without an appropriate territorial (land/sea) basis to support it and did not follow the Italian proposal presented some eight years earlier in the Commission of Jurists, providing for the establishment of an independent ten nautical mile air zone across the coasts of the state. By doing so, Greece’s security interests as well as its economic and commercial objectives could be preserved along with the validity of its claimed right. In the ten nautical mile airspace over its territorial sea, the Greek Decree provided for exclusive jurisdiction on matters of aviation and control thereof, that is complete and exclusive sovereignty, not a jurisdiction for limited purposes.


Having established two different limits for its territorial sea (a six nautical mile limit for all intents and purposes and a ten nautical mile limit for aviation and control thereof), Greece, in fact, has chosen to exercise its full sovereignty in the six nautical mile limit and less than full sovereignty in the belt between six and ten nautical miles from its coasts. Since in any event it has not exceeded the twelve nautical miles permissible under the LOS Convention and customary international law, Greece has not acted inconsistently with the applicable international law rules. No rule of international law prohibits a state from establishing different limits of its territorial sea, provided that these limits do not exceed the twelve nautical mile limit permissible under international law.52


It follows from the foregoing that Greece’s argument dissociating its airspace from the territorial sea is not founded under the applicable rules of international law and this allows the U.S. and Turkey to challenge effectively Greece’s otherwise indisputable right. But, if Greece argues that its territorial airspace’s limits correspond to its territorial sea’s limits fixed for this particular purpose, its claim is in conformity with the rules of positive international law.�
Up until the post-World War I era, international law recognized a three nautical mile limit of territorial sea. However, after this time, an increasing number of states contested the three nautical mile rule. In fact, during the inter-war period, state practice on this issue became extremely inconsistent. States claimed territorial seas up to twelve nautical miles. The Hague Conference on the Codification of International Law (1930) failed to fix the breadth of the territorial sea, due to the different limits applied by states regarding their territorial seas. After World War II, many coastal states claimed sovereignty or jurisdiction in maritime zones up to 200 nautical miles adjacent to their coasts.53 UNCLOS I and II failed to fix the breadth of the territorial sea. During this period, no rule of international law prohibited states from extending their territorial seas up to twelve nautical miles. The issue was finally resolved by UNCLOS III which established that the breadth of the territorial sea of states may extend up to twelve nautical miles from the baselines. Inserted into Article 3 of the LOS Convention and accepted by state practice, this principle is actually recognized as a rule of customary international law.54


Turkey’s practice regarding delimitation of her territorial sea seems to be inconsistent with her argumentation. Turkey has fixed a twelve nautical mile territorial sea in the Black Sea and in the south-east Mediterranean, while establishing a six nautical mile territorial sea in the Aegean. At the time of its crystallization into a customary rule of international law, Turkey did not initially object to the twelve nautical mile limit. During UNCLOS III however, Turkey changed its position when it realized that an extension of the Greek territorial sea up to twelve nautical mile would transform the Aegean sea into a “Greek lake.” Turkey has not signed the 1982 LOS Convention and continues to oppose the applicability of the twelve nautical mile rule in the Aegean. 


Special circumstances and equitable principles do not affect the right of a state to a twelve nautical mile territorial sea but may be applied, under certain conditions, in the delimitation of maritime zones, especially of the continental shelves of states with opposite or adjacent coasts.55 Maritime boundaries between the Greek islands of the Aegean and the Turkish coasts as far as their territorial seas, have already been fixed by the Treaty of Lausanne of 1923 and the Peace Treaty of Paris of 1947. Furthermore, according to Article 123 of the LOS Convention, states bordering enclosed or semi-enclosed seas have an obligation to co-operate in the field of the management, conservation, exploration and exploitation of the living resources of the sea, the protection and preservation of the marine environment and the scientific research in the area. To characterize the Aegean as a semi-closed sea for the purposes of delimiting territorial maritime boundaries distorts the intent and meaning of Article 123 of the LOS Convention.56





Opposition to the Greek Decree





Under international law, an act of a State must not be inconsistent with international law rules applicable at the time, and must, in addition, be acquiesced in by the rest of the international community, or at least by those states most directly concerned.


Having examined the legitimacy of the Greek claim under present international law, it is appropriate to also examine the opposition to the Greek position by other States, especially Turkey, the country most directly concerned.


Since its adoption in 1931, the Greek Decree has been contested by three countries: Great Britain, Turkey and the U.S.


Great Britain protested the ten nautical mile limit of the Greek territorial sea for air navigation and policing sometime in the beginning of World War II,57 but has not subsequently repeated the protest.


Turkey first protested the Greek Decree in 1974, after having intervened militarily in Cyprus. Subsequently, Turkish protests (in word and deed) have become stronger and more persistent. Since Turkey refuses to recognize that Greek airspace extends beyond six nautical miles from the Greek coasts, it also rejects Greek allegations that Turkish aircraft flying between six and ten nautical miles violate Greek airspace. Turkey alleges that she was not aware of the existence of the Greek Decree until 1974.


Although the U.S. has not officially stated its position on Greece’s airspace, it is surmisable. Greece has denounced violations of its airspace by American fighters flying over its Aegean islands, as well as in the airspace between six and ten nautical miles from her coasts, violations which occurred technically during NATO military exercises. In addition, Greece has protested the U.S. failure to submit flight plans when its aircraft operate in the Athens FIR. U.S. responses to the Greek protests however, have been so imprecise that it is difficult to affirm whether U.S. aircraft have entered the Greek airspace intentionally or by mistake.58 Overlooking Greece’s allegations of violations of its airspace, the U.S. responses to Greek protests usually focus on the FIR issue, maintaining that they are not under any obligation to comply with ICAO regulations when U.S. military aircraft operate in the FIR’s of third countries.


The sixth (1990) and seventh (1995) editions of the report “Limits in the Seas–National Claims to Maritime Jurisdiction,” published by the Office of Ocean Affairs of the U.S. Department of State indicate that the U.S. protested the Greek Decree in 1985.59 Although there is a reference to the Greek Decree in the fifth revision (1985) of this report, no reference is made as to any U.S. protest.60 


One American scholar, Lieutenant Colonel Michael N. Schmitt has stated: “a protest of the present Greek airspace claim might well be upheld, but it could lead Greece simply to extend its territorial sea –which would be even more destabilizing in the Aegean than the current situation.”61 Perhaps this is the reason why it is impossible to locate any tangible U.S. protest on this subject. No mention is made of such a protest in the report, “Limits in the Seas: United States Responses to Excessive National Maritime Claims” (which contains all U.S. protests against overflight restrictions),62 nor is such a protest mentioned in the “Cumulative Digest of United States Practice in International Law,” published by the Office of the Legal Advisor of the U.S. Department of State.63 Furthermore, neither the Greek Foreign Ministry nor the U.S. Department of State has published any official document on this matter. In response to an inquiry by this author, a representative of the U.S. Department of State commented that even if correspondence between the two governments has been exchanged, it remains closed to the public. Hence, the positions expressed by the U.S. Department of State during various press briefings remain, to my knowledge, the only evidence of the U.S. position on the issue.


“A protest which remains isolated and is not repeated in view of an existing situation may lose its original effect.”64 Protests, to have legal effect, must not only be explicit: they should also be perpetuated and should manifest themselves, whenever possible, in an active attitude. In the Minquiers and Ecrehos Case (United Kingdom/France), France admitted that prolonged silence after an isolated protest may amount to abandoning a claim.65 Consequently, Britain’s unique protest, during World War II, produced no legal effects.


Both the U.S. and Turkey refrained for long periods of time from reacting to the Greek Decree; no adverse reaction had been launched by Turkey for a period of 45 years or by the U.S. for a period of 55 years from the adoption of the Decree. Prolonged abstention from protest may consolidate, under certain conditions, a claim of a State. In the Anglo-Norwegian Fisheries Case, the International Court stated that: “for a period of more than sixty years, the United Kingdom government itself in no way contested... [The] Government refrained from formulating reservations” and considered the “prolonged abstention by Great Britain among factors which warranted Norway’s enforcement of her system against the United Kingdom.”66 Because of the geographic position of the Aegean and the presence of many interests in this region, a protest against the Greek Decree, if launched in a reasonable period of time, could have foreclosed the crystallization of a claim. In the Temple of Preah Vihear Case (Cambodia v. Thailand), the Court observed that the “circumstances were such as called for some reaction, within a reasonable period, on the part of the Siamese authorities.”67 In the Dubai-Sharjah Border Arbitration, the Court examined the meaning of the terms “a certain duration” or “a reasonable period of time,” and stated that “the State whose rights are threatened by the actions of another does not necessarily have to make its protest as soon as it learns about the action giving rise to the complaint but it must be made as soon as the State realizes that these actions may be prejudicial to its rights.”68 Hence, if the United States and Turkey felt that their interests were threatened by the Greek action, they should have reacted in a reasonable period of time, not fifty or sixty years later. It may be argued, therefore, that the protests or reactions launched by these States after so many years produced no legal effects.


Turkey justifies the late protest arguing that it was not aware of the existence of the Greek Decree until 1974. When, in this year, Turkey was informed of the Greek assertion, she reacted immediately, by declaring, in a telex addressed to ICAO and its Member-states, the air zone between six and ten nautical miles from Greek coasts as a dangerous zone.69


Certainly, a state may invoke its non-awareness of the relevant facts in order to justify a certain behavior. Notification of facts and events of legal importance from one state to another may either be mandatory (by a convention or customary international law) or otherwise provided on a voluntary basis “in order to ensure that other states cannot, on grounds of lack of knowledge, avoid the legal consequences which flow from the facts and events in question.”70 In the Anglo-Iranian Oil Co. Case, the Court examined the question of whether it should have taken into account the Iranian Law, a domestic instrument written in the Persian language and unknown to other Governments, as it was never communicated to the League or to any of the other States which had made declarations. The Court held that the said law “was published in the Corpus of Iranian laws voted and ratified during the period from January 15th, 1931 to January 15th, 1933 and has thus been available for the examination of other governments during a period of about twenty years.”71 The publication of a law in the appropriate official Gazette of a state may be sufficient to ascertain that the relevant act is properly notified.


However, even if no obligation of notification, except the publication of the Decree in the Greek Official Gazette, was necessary, Greece notified all interested states and international organizations about her airspace’s limits. In 1937, she notified the International Commission for Air Navigation (ICAN or CINA), established by the Paris Convention and the ICAO, created by the Chicago Convention, of the ten nautical mile limit of its territorial sea for aviation purposes. These limits were also indicated in the Aeronautical charts published by Greece in 1955, in the Turkish Aeronautical charts published according to the provisions 2.10.1 of the Annex 4 of the Chicago Convention72 and in the Air Traffic Rules and Services (RAC) of the Aeronautical Information Manual, edited by the Greek Civil Aviation Authority.73 Moreover, the Greek Decree is contained in the first edition of the report “Laws and Regulations on the Regime of the Territorial Sea,” published by the Secretary General of the United Nations in 1957, and in all subsequent revisions of this publication.74 This document has been used as a valuable source of information on the national regimes of the territorial seas during the three UN conferences on the law of the sea, where Turkey and the United States have participated. The Greek Decree appears also in a publication of the Library of the U.S. Congress entitled: “Air Laws and Treaties of the World.”75


Not only did Turkey fail to protest within a reasonable period of time, but its behavior and practice may have manifested an acceptance of Greece’s territorial airspace limits. Whenever, before 1974, Turkey planned to undertake military exercises in a part of the High Seas in the Aegean pertaining to Athens FIR, it requested Greek authorities to issue the appropriate NOTAMs informing all interested parties that “no aircraft is to approach Hellenic territory nearer than ten nautical miles.”76


If a State, by its behavior and actions, implicitly accepts a legal position of another State, this action validates the former State’s position by acquiescence. Turkey was not only aware of the Greek Decree, but its behavior and actions accepted the Greek position. The Greek argument is that by virtue of its earlier acquiescence, Turkey is now estopped from rejecting the applicability of the Greek Decree. 77


As regards the United States, a key issue is whether the responses of the State Department Spokesman to questions posed by the press may qualify as “protests” by the United States. “Diplomatic protest is an intergovernmental communication expressing dissatisfaction with the officially approved policy or action of the recipient state on the grounds that the policy or action violates that state’s legal or moral obligations to the sender, and asking redress of the grievance.”78 The protest is an act whereby the State expresses its opposition to a situation, a claim or, generally, a state of things and the ensuing legal consequences and it must usually be directed by a government to a government through regular foreign-affairs channels.79 To be valid, a protest has to correspond to certain formal criteria; one of them is that it has to be delivered through diplomatic channels. It has been asserted that, in the absence of diplomatic relations, press conferences, radio and television broadcasts may be used to convey a protest.80 However, in the situation of Greece and the United States, diplomatic ties have not been severed, so official channels have always been open. Since U.S. Department of State spokesmen’s comments to the press, despite their clarity, do not satisfy the requirement of using diplomatic channels, they should not be considered, according to international law, as official protests. 


The last point of this analysis relates to the ICAO position as to the Greek Decree. The ICAO Council has to recommend to the State which has violated the Convention to rescind all illegal measures and to report to the Member states any failure to conform with the recommendations or decisions of the Council. It also may report to the General Assembly of the ICAO any violation of the Convention that a Member state fails to rectify, in a reasonable period, from the notification of the violation. As of this writing, no action against Greece’s territorial airspace has been undertaken in the ICAO, either from Member States or the institutions of the ICAO, in particular the ICAO Council, as prescribed by Articles 54 and 84 of the Chicago Convention.


It should therefore be concluded that the Greek legal position has been consolidated by constant and sufficiently long practice, which encountered no opposition from other interested states. By the time protests were made, the claim was firmly established. There is a general toleration of the international community vis-a-vis the Greek system, which means that the Greek Decree was not regarded as contrary to international law.





NATO and the Greek Airspace





NATO involvement in the Aegean airspace dispute is twofold: it concerns, first, the operational air control of the Aegean and, second, the limits of the Greek territorial airspace for NATO purposes. After Greece’s reintegration into NATO’s military structure in 1980, a dispute arose between Greece and Turkey as to which country would undertake the operational air control of the Aegean. Greece has refused the take-over of the Aegean operational air control by Turkey and has insisted on the maintenance of the operational status quo existing in June 1974, that is before the Greek withdrawal from NATO’s military structure. This is an on-going dispute. The second issue concerns the decision made in 1960 by the Military Committee of NATO which aimed at harmonizing airspace and territorial sea’s limits of its Member-states. This decision is embodied in document MC 66/1/1960 entitled: “Rules for Interrogation, Intervention and Engagement for Air Defense Forces of Allied Command Europe in Peace Time,” but has not yet been declassified. Information on this document reported in this essay derives from references published by Greek authors.81 Analysis of this issue will therefore be limited to the main elements and facts of the question.


According to this document, the Alliance has apparently decided that, during NATO’s military exercises and for NATO purposes only, the limits of territorial airspace of each Member State should coincide with the limits of its territorial sea. This means that the limits of Greece’s territorial airspace must be restricted to six nautical miles from its coastlines when NATO undertakes military exercises in the Aegean.82 This arrangement was adopted without questioning the ten nautical mile territorial airspace in order to facilitate Greece’s participation in NATO military exercises, in particular aerial, by enlarging the airspace used for military activities. This decision has indirectly recognized Greek airspace’s limit of ten nautical miles, outside periods of NATO operations. 


The Military Committee’s decision was valid for Greece until its withdrawal from the NATO military structure in 1974. It re-entered into force after the reintegration of Greece into NATO, on October 20, 1980, forming part of the agreement between the SACEUR, Gen. B. Rogers, and the Chief of the Greek National Defense General Staff, Gen. A. Gratsios, and approved unanimously by the Defense Planning Committee (DPC) of the Alliance. According to the second paragraph of this text, Greece accepted all documents adopted by the Military Committee, provided that all reservations formulated before 1974 remain valid. Hence, document MC 66/1/1960 is again in force, restricting the Greek national airspace to six nautical miles only for NATO purposes and during NATO military exercises. Meanwhile, Greece refuses to participate in NATO exercises in the Aegean, contesting the conditions under which they are taking place, and therefore ostensibly rejecting the validity of the 1960 NATO decision.





Conclusion





This paper has examined the validity of the ten nautical mile limit of the territorial sea for aviation and control thereof, established by Greece in 1931. Though seemingly paradoxical, the Greek Decree is consistent with the rules of international law and opposable erga omnes, including Turkey and the United States which are actually contesting its legality. It is argued that a special NATO arrangement has restricted Greece’s territorial airspace to six nautical miles from the Greek coastlines, during military exercises of the Alliance. Having no access to NATO’s relevant documents given their classified nature, it is not possible to determine if such an obligation was accepted by Greece. 


Divergences on a ten nautical mile territorial airspace are accompanied by different approaches regarding the methods and means proposed by Greece and Turkey for its settlement.


Turkey proposes dialogue and negotiations for all issues composing the Aegean dispute, including the Greek airspace.83 


Negotiations between Greece and Turkey on all of these problems, including the airspace issue, were undertaken from 1974 to 1981. Classified reports of the Greek Delegation, published recently by a Greek journalist,84 show that the problem of Greek airspace was extensively discussed without any substantial result. During the negotiations, the two parties strongly insisted on their original positions. However, some progress was reached as far as the Athens FIR issue is concerned.


For Greece, the delimitation of the continental shelf and sovereignty over the islet of Imia, constitute the only legal differences with Turkey, which must be resolved by a judicial settlement, preferably by the International Court of Justice. Greece considers all other issues as a matter of its internal jurisdiction; she refuses to accept that they constitute legal differences or to consent to any judicial or extra-judicial settlement. Greece has rejected negotiation as an appropriate means of settlement of the Aegean dispute.


A judicial settlement of the dispute is possible only with the consent of states concerned. At present, no legal instrument exists enabling any of these states to have unilateral recourse to the International Court of Justice. Greece’s reservation to the General Act for the Pacific Settlement of International Disputes of 1928 excluded the competence of the Court for territorial questions, including sovereign rights in its ports and communications.85 The International Court has, in fact, based itself on this reservation to declare that it had no jurisdiction in the Aegean Sea Continental Shelf case. The Treaty of Friendship, Neutrality, Conciliation and Arbitration between Greece and Turkey,86 signed at Ankara on October 30, 1930, provides for a procedure of conciliation regarding any questions on which the two Parties may disagree and which it was not possible to settle by the normal methods of diplomacy. However, questions coming exclusively within the jurisdiction of either Party or questions relating to the right of sovereignty are excluded from this procedure. Should the procedure of conciliation prove unsuccessful, the treaty stipulates judicial settlement may be undertaken, where each Party shall have the right to submit the dispute to the Permanent Court of International Justice within the time-limit fixed by the Commission’s report, unless the Parties agree to have recourse to an arbitral tribunal. The provisions of this treaty may be activated only with the consent of the Parties.


States contesting the validity of the Greek Decree may also have recourse to the ICAO procedures provided in the Chicago Convention for violations of its provisions. But such a unilateral recourse by the U.S. or Turkey against the Greek Decree could eventually push Greece to extend its territorial sea up to twelve nautical miles. In fact, the Greek Government has many times expressed its intention to extend her territorial sea to twelve nautical miles if pressure was exercised on it on the airspace issue.


The establishment of a “Commission of Wise Men” by Greece and Turkey agreed to in the European Union,87 and the recently Joint Communiqué, signed by the Greek and Turkish Ministers of Foreign Affairs at the NATO Summit hosted by Secretary of State Madeleine Albright in Madrid on July 8, 1997, create hope for a rapprochement between the two countries and a possible agreement on an eventual procedure for the settlement of the dispute. According to the Joint Communiqué, the Ministers agreed to promote better relations based upon a mutual commitment to peace, security and the continuing development of good neighborly relations, respect for each other’s sovereignty, for the principles of international law and international agreements, for each other’s legitimate vital interests and concerns in the Aegean, commitment to refrain from unilateral acts and to settle disputes by peaceful means based on mutual consent and without use of force or threat of force.88 This Joint Communiqué may be of great importance for the improvement in the relations between the two countries. The settlement of the dispute on a “step by step” basis may be a very efficient strategy on the eve of the 21st century.�
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