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War is either a crime or a crusade.





- R.H.Tawney


Our honor stands in blood and war


Nature’s rights are drowned in gore,


With all the furies loose from hell


If God grant not that wars have ceased


We shall have turned from man to beast.





- Ulrich Zwingli

It is often asserted, accepting Cicero’s comment, that since ‘salus populi supremus est lex 1. . . silent enim leges inter armes2 there can be no doubt that in extremis antagonists will pay little attention to legal restraints. Even as recently as 1996, the World Court found occasion to state that while the threat or use of nuclear weapons would be contrary to the principles of international humanitarian law, “it cannot reach a definite conclusion as to the legality or illegality of the use of nuclear weapons by a State in an extreme circumstance of self-defense in which its very survival would be at stake.”3 This seems to be in line with the views of Clausewitz4 that since

war is an act of force, there is no logical limit in the application of force . . . Attached to force are certain self-imposed imperceptible limitations hardly worth mentioning, known as international law and custom, but they scarcely weaken it . . . [In fact,] kind-hearted people might . . . think there was some ingenious way to disarm or defeat an enemy without bloodshed, and might imagine that is the true goal of the art of war. Pleasant as it sounds, it is a fallacy that must be exposed: war is such a dangerous business that the mistakes which come from kindness are the very worst. . . .

That Clausewitz was not alone in his condemnation of the idea that international law had any effective role in the humanization of war may be seen in the comment of Lord Fisher:5
The humanizing of War! You might as well talk of the humanizing of Hell. When a silly ass at The Hague got up and talked about the amenities of civilized warfare and putting your prisoners’ feet in hot water and giving them gruel, my reply, I regret to say, was considered totally unfit for publication. As if war could be civilized! If I’m in command when war breaks out I shall issue my order - ‘The essence of war is violence. Moderation in war is imbecility. Hit first, hit hard, and hit everywhere.

These comments appear to be a paraphrase of the statement given by Tolstoy6 to Prince Andrew on the eve of the battle of Borodino: 

They preach at us about the laws of warfare, chivalry, flags of truce, humanity to the wounded and what not! But this is only throwing dust in each other’s eyes. . . . [W]e are to listen to a rhodomontade about the rules of war and generosity towards our enemy! . . . If there were no such false generosity in war it would not be undertaken but for weighty reasons, with the knowledge that it meant death. . . . The fearful necessity of war ought only to be taken seriously and sternly. There are lies enough in the world as it is. War should be taken as a hard fact, not as a game; otherwise it becomes a mere pastime for the idle and frivolous.

Even Quincy Wright, who considered that the Paris (Kellogg-Briand) Pact of 19287 rendered war criminal; and presumably beyond the scope of legal regulation, acknowledged that its effect was that “an act of war became . . . either a criminal breach of the peace, an act of self-defense, or an act of international police,"8 and this is in line with the views of the International Military Tribunal at Nuremberg and the provisions of the Charter of the United Nations. It should be noted, however, that he was also of the opinion9 that “[i]t perhaps would be going too far to say that the Pact could abolish the status of war. Practically, however, it has this effect anticipated by the advocates of the outlawry of war. . . .” John Bassett Moore, perhaps anticipating current linguistics in this field, commented10 that “when once you have outlawed war, do not use the word war any more!” Going even further, at its first session in 1949, the International Law Commission did not consider it ‘wise’ to consider codifying the law of war, since “war having been outlawed, the regulation of its conduct has ceased to be relevant . . . If the Commission at the very beginning of its task, were to undertake this study, public opinion might interpret its action as showing lack of confidence in the efficiency of the means at the disposal of the United Nations for maintaining peace!”!!11
In its judgment, the Nuremberg Tribunal, bound by the terms of its constituent instrument,12 held13 that “a war of aggression [- that is to say in breach of treaty, including the Kellogg Pact -] . . . is the supreme international crime . . . in that it contains within itself the accumulated evil of the whole.” While the United Nations Charter does not say that aggressive war is a crime, it does impose an obligation upon all members to “refrain in their international relations from the threat or use of force against the territorial integrity or political independence of any state.”14 Chapter VII authorizes the Security Council to take such action, including the use of force, to deal with threats to the peace, breaches of the peace and acts of aggression, thus giving legal form to Wright’s concept of “police action.” Finally, without defining the limits, Article 51 preserves the “inherent right” of a state to resort to self-defense against an armed attack. Although this reference to an “armed attack” seems specific, there is a growing recognition that a state does not have to wait to become the victim of an attack, which might of course be nuclear, before resorting to the necessary measures of self-defense.15 Moreover, since the right is “inherent” it belongs equally to members and non-members of the United Nations. Insofar as the latter are concerned, they are under no legal limit as to their response to a perceived threat and it seems unreasonable to suggest that members of the United Nations have less right to defend themselves than do non-members.

This view of the overwhelming right to disregard legal restrictions, though such conduct be in breach of every rule of humanitarian law, is nothing but an up-to-date version of Machiavelli’s advice16 that

there are two ways of fighting, one with laws and the other with force. The first is properly a human method, the second belongs to beasts. But as the first does not always suffice, you sometimes have to turn to the second. . . . [A] prudent prince cannot and should not keep his word when to do so would go against his interest. . . . It is good to appear merciful, truthful, humane, sincere and religious. . . . But you must keep your mind so disposed that, in case of need, you can turn to the exact contrary. . . . [A] prince, and especially a new prince, cannot possibly exercise all those virtues for which men are called ‘good.’ To preserve the state, he often has to do things against his word, against charity, against humanity, against religion. Thus he has to have a mind ready to shift as the winds of fortune and the varying circumstances of life may dictate. . . . [H]e should not depart from the good if he can hold to it, but he should be ready to enter on evil if he has to.

Machiavelli further advised, even more in keeping with the World Court’s view of what self-defense permits, “When it is absolutely a question of the safety of one’s country, there must be no consideration of just or unjust, of merciful or cruel, of praiseworthy or disgraceful; instead, setting aside every scruple, one must follow to the utmost any plan that will save her life and keep her liberty.”17
Before discussing whether law has any effective role to play in relation to the prevention or conduct of war, it is worthwhile looking at some of the views currently held on the nature of war as such, and particularly how war originated and whether it is endemic to the nature of man. Increasingly, modern archeological and anthropological research suggest that conflict, perhaps not sufficiently organized or controlled to constitute ‘war’ as we now know it, is as old as homo sapiens himself. To pose this question is almost equivalent to asking which came first - the chicken or the egg. One commentator has gone so far as to say: “It makes no difference what men think of war . . . War endures. As well ask men what they think of stone. War was always here. Before man was, war waited for him. The ultimate trade awaiting the ultimate practitioner,”18 while another maintains that the evolution of the use of violence “makes it apparent that humankind was not born to war but came to it late in our existence as the result of fundamental shifts in subsistence patterns.”19
By way of contrast, it has been suggested20 that “man-the-hunter no doubt invented war; at least he invented the weapons of war. But for the tendency to sacralize21 violence - to ritualize the slaughter of animals and bring ‘religious’ feelings to war [bear in mind how all antagonists claim God to be on their side while they engage in a ‘holy’ or ‘just crusade’22] - we must go back further, to a time when ‘man’ was an object of prey.” Pursuing this contention, this author bases herself on a ‘predation’ theory, contending that man’s aggression stems from his revolt against being the victim of predators, to himself predating the predators; to base everything he sees as threatening him, leading him to bury his dead.23 For Ehrenreich:24
It seems likely that the primordial experience of predation at least colors our emotional response to situations other than predation itself - the sight of violence or bloodshed occasioned by our fellow humans, for example. . . . [E]ven in our relatively predator-free modern environment, the sight of bloodshed can trigger the fight-or-flight response, or at least a mild version of it. . . . There are two likely psychological legacies of predation which would appear to be relevant to the institution of war. One is the automatic response of alarm in the face of a threat . . . which we inherit from a time when our ancestors faced the world largely as prey. ‘Designed’ to ready us psychologically to fight or flee a dangerous animal, the response is what makes war . . . so gripping to us. The other, apparently weaker, response readies us emotionally for collective action and possible self-sacrifice for the sake of the group. . . . Neither of these responses is the ’cause’ of war. They are simply part of the repertory of emotional responses we bring to war, no matter what happens to have ‘caused’ it. But it is these responses . . . that color war with the profound feelings . . . that make it ‘sacred’ to us. The alarm response infuses war . . . with urgency and excitement, while the solidarity response . . . mobilizes our most altruistic and exalted impulses. . . . In war we act as if the only enemies we have are human ones, but . . . the emotions we bring to war are derived, in an evolutionary sense, from a primal battle [against predators] that the entire human species might have lost . . . The weapons [of war] have changed beyond recognition over the millennia, but the basic emotional responses represent defensive mechanisms which evolved in combat with a deadly non-human other. . . .  [T]he rise of war corresponds roughly with a global decline in the number of large animals, both ‘game’ and predators, for humans to fight against. . . . [I]t may have been only through the compulsive repetition of acts and spectacles of violence - the hunt, the sacrifice, the initiatory ordeal, and eventually the war - that our ancestors were able to reassure themselves that they were, in fact, no longer prey. . . . [War] arises, at least in part, as a new source of prestige for men who might otherwise have been employed as hunters25 and as defenders against wild animals . . . [serving] not only to enrich the victorious community as a whole, but to enhance the status of a specific group within it . . .

a group of “warrior-leaders” perhaps best represented by the orders of knighthood and their acceptance of a variety of codes of chivalry. She carries her theory of the warrior as a descendant of the predatee turned predator to the ultimate, arguing26 that “by arousing the passions of solidarity and transcendence, war makes nations, or at least revives and refreshes them,” supporting this contention by suggesting27 that, during Desert Storm, the United States, “like the primordial band confronted with a predator, leaped into a frenzy of defensive action, brandishing the fetishes of our faith - our flags and yellow ribbons - against the intruding beast” - and the comments that accompanied Iraq’s rejection of United States members of the United Nations inspection commission in 1997 would appear to lend support to this assessment!

A view as to the origin of war that is perhaps more generally accepted than one based on predation as a result of earlier being a predatee considers war to be an outcrop of an agricultural civilization based on a primal need to protect one’s home and possessions, together with “the land necessary to grow food . . . [and that] the origins of war must be explained in terms of how we became first farmers, then pastoralists, and finally warriors.”28 While this may be true of the origin of war, it was frequently accompanied not merely by the carrying away of captives as slaves or for absorption into the victorious populace, but also by “the continuing tit-for-tat confiscation of small parcels of border land, the repeated imposition of huge grain indemnities . . ., and the gratuitous slaughter or enslavement of combatants and noncombatants.”29 By the beginning of the third millennium B.C.,

aggression could be dealt with in one of three ways -flight, submission, or resistance - with the choice depending to a considerable degree on population size and the value, or at least replaceability, of the territory occupied. In the case of foragers, the obvious course was retreat, since almost any alternative range could support their typically sparse inhabitation densities. Alternately, small agricultural centers farming at low levels of productivity, when confronted by similar but more determined groups, might either accept accommodation and amalgamation or fall back on the inconvenient but still possible option of going elsewhere. Yet large populations dependent on the very limited quantities of land suitable for intensive cultivation were faced with the stark choice between submission and the probable loss of at least some of this vital resource - or resistance using an equivalent level of violence.30
During the next millennium, cavalry began to displace absolute reliance on foot soldiering and by the middle of the first millennium B.C. “mounted troops would prove extremely useful hanging at the edges, reconnoitering and harrying the survivors of broken formations to prevent them from rallying, and . . . running them down and conducting the after-battle slaughter. Isolating victims, leaving them no avenue of escape, and then killing them as prey - this was the ruthlessness of the hunt applied in practically its purest form.”31 It should, however, not be too easily accepted that war stems from hunting, while “[c]ommon sense [might] say so, this has been questioned recently in the study of seemingly pacific paleolithic hunters, notably the Bushmen, the Eskimo, the Pygmies, and the Hadza of Tanzania. Each of these, however, are now living in reduced circumstances, and almost certainly practiced warfare in their heyday... What is at stake here is ultimately Rousseau’s noble savage, the peaceful Paleolithic that knew no warfare until the Neolithic and the domestication of animals. . . . To have a war you need not covet your neighbour’s ass nor even his goods: his wife and above all his territory will suffice.”32 Once again, therefore, regardless of the view taken of the origin of war, we see evidence among the theorists of the practice of predation. However, “for war to ‘work’ among humans, there must be some source of motivation capable of transcending genetic self-interest in a manner that would lead an individual to face personal and hereditary annihilation for the sake of an organization manned largely by those who are not close relatives.”33
The importance of flight and the preservation of settlements may be seen in the report by Herodotus commenting upon a query by Darius to Idanthyrus, the Scythian king, as to the reason for the latter’s failure to stand and fight: “I never fear men or fly from them . . . nor do I now fly from thee. . . . Now I will tell thee why I do not at once join battle with thee. We Scythians have neither towns nor cultivated lands which might induce us, through fear of their being taken or ravaged, to be in any hurry to fight with you.”34
Before leaving this “mythical” account of the origin of war, it is perhaps worth mentioning one last suggestion which affirms the sacred character of war. Basing himself on our “proximity” to the chimpanzee and its ways, Dudley Young rejects the concept that war arises from scarcity contending that the resort to violence is instinctual in man35 and that “ . . . war is not finally a political or a technological or even a psychological problem, but a religious one: we make war because the war gods call us to the field,36 and to combat this we must first recognize its truth and then remember how we used to dance to a different music.”37
Paying little attention to these attempts to account for the origins of man’s warlike operations, modern political scientists refer rather to the search for power38, a view already put forward by Origen:39 “Men fight, sometimes because of hunger and more frequently because of avarice, the lust for power, an insane craving for vain glory and absence of a tranquil disposition.” A recent commentator40 on this aspect of the problem has suggested that conflict, perhaps resulting in the ultimate use of arms, results from the existence of a dispute concerning an issue which at least one party considers vital to its existence and impossible of settlement by diplomatic or legal means. Increasingly today, with states pursuing rival ideologies and one conglomerate anathemising another pursuing a different way of life or governance, conflict may result from fears that one of the two will seek to spread its influence among the allies or client states of the other, seeking to undermine the latter’s influence and beliefs. Moreover, especially in the case of non-international conflicts - formerly described as rebellions, revolutions or civil wars - it is not merely political rivalries which become important. In these cases religious, ethnic or similar ideological differences play their part. In addition, territorial jealousies, as well as imbalances of economic resources, especially when aggravated by the exhortations of a dynamic, charismatic and aggressive leader, seeking his own self-aggrandizement, may result in an act of aggression against an apparently wealthier but weaker neighbor. Finally, there may be nothing that may really be considered a true reason for war other than a national leader’s playing upon the patriotic fervor of his population, appealing to their history of “greatness” and rousing his people to a determination to recreate a “glorious past,” as was the habit of Mussolini prior to World War II.

Whatever may be the cause of man’s resort to war, it should be noted that as the centuries passed, - and it is important to pay attention to the past since, while technology may change the character of war, the problem of mitigating its horrors remains constant through the ages - we find a number of factors tending to mitigate the extremes of warlike activities and seeking to reduce their horrors. This is particularly the case in ancient China. In the first place, we find Confucius, 551-479 B.C., declaring that the public goal of war is to “bring peace to the world”41 and Mencius, 371-289 B.C., condemning “warmongers” as “criminals.”42 More significantly, in the Ssu-ma Fa (The Methods of the Minister of War), written probably in the 4th century B.C., we read: 

In antiquity43 they did not pursue a fleeing enemy more than one hundred paces or follow a retreating enemy more than three days, thereby making clear their observance of the forms of proper conduct. They did not exhaust the incapable and had sympathy for the wounded and sick, thereby making evident their benevolence . . . Moreover, they were able to pardon those who submitted . . . [As to the present, w]hen you enter the offender’s territory, do not do violence to his goods; do not hunt his wild animals; do not destroy earthworks; do not set fire to buildings; do not cut down forests; do not take the six domesticated animals, grains or implements. When you see their elderly or very young, return them without harming them. Even if you encounter adults, unless they engage you in combat, do not treat them as enemies. If an enemy has been wounded, provide medical attention and return him.44
That this “moderate” view was not an isolated one is clear from Wu-tzu, written around 400 B.C.: “wherever your army goes do not cut down the trees, destroy houses, take the grain, slaughter the animals, or burn their supplies, thus you will show the populace that you do not harbor vicious intentions. Accept those who seek to surrender and settle them.”45 Again, Wei Liao-tzu, about 350 B.C, enjoins the ruler:

[i]n general, (when employing) the military do not attack cities that have not committed transgressions or slay men who have not committed offenses. “Whoever kills people’s fathers and elder brothers; whoever profits himself with the riches and goods of other men; whoever makes slaves of the sons and daughters of other men is in all cases a brigand,”46 and, indicating how important was “proper” conduct on the battlefield, we learn from the Tso chuan that, by the early part of the 2nd century B.C., “it was considered chivalrous not to take advantage of a fleeing enemy who was having trouble with his chariot; an especially chivalrous adversary might even help him on his way.”47
It was not only in ancient China that restrictions were placed on the means and methods of waging war. According to the Ramayana,48 “a weapon of war became available to Rama’s half-brother, Lakshmana, which could ‘destroy the entire race of the enemy, including those who could not bear arms.’ Rama advised Lakshmana that the weapon could not be used in the war ‘because such destruction en masse was forbidden by the ancient laws of war, even though Ravana was fighting an unjust war with an unrighteous objective.’”49 The Mahabharatha,50 too, forbids resort to “hyperdestructive” weapons.51 “Arjuna, observing the laws of war, refrained from using the pasupathastra,a hyperdestructive weapon, because when the fight was restricted to ordinary conventional weapons, the use of extraordinary or unconventional types was not even moral, let alone in conformity with religion or the recognized rules of warfare.” Moreover, “a car-warrior should fight a car-warrior. One on horse should fight one on horse. Elephant riders must fight with elephant riders, as one on foot fights a foot soldier.”52 These ancient writings indicate recognition of a principle now governing much of the law of war and known as that of proportionality.53
As to direct condemnation of the use of particular weapons, as well as indicating those who were regarded as hors de combat, with the implication that some sort of punishment might follow, probably merely divine, we find the Manavadharma-sastra - Laws of Manu - written probably during the first century B.C., proclaiming:54
when the king fights his foes in battle, let him not strike with weapons concealed, nor with barbed, poisoned, or the points of which are blazed with fire [- it was not until l980 that the use of incendiaries was controlled in black-letter law55]. . . These are the weapons of the wicked . . . let him not strike one who (in flight) has climbed on an eminence, nor a eunuch,56 nor one who joins the palms of his hands (in supplication), nor one who flees, . . . nor one who says “I am thine;” nor one who sleeps, nor one who has lost his coat of mail, . . . nor one who is disarmed, nor one who looks on without taking part in the fight . . .; nor one whose weapons are broken, . . . nor one who has been grievously wounded, . . . nor one who has turned to flight. . . .

Similar imprecations are to be found in the Old Testament and the Qur’an. As to the former, it is perhaps enough to cite one or two “instructions” relating to the treatment of an enemy. In Proverbs,57 the Israelites are enjoined “Rejoice not when thine enemy falleth, and let not thine heart be glad when he stumbleth; Lest the Lord see it, and it displeases Him, and He turn away His wrath from him . . . [and] if thine enemy be hungry. give him bread to eat; and if he be thirsty, give him water to drink.” That this was no idle injunction is made clear in the reply given by the prophet Elisha when asked by the king whether he should slay his prisoners.58 “Thou shalt not smite them: wouldest thou smite those thou hast taken captive with thy sword and with thy bow? Set bread and water before them, that they may eat and drink and go to their master. And he prepared great provision for them: and when they had eaten and drunk, he sent them away and they went to their master.” Even when the Israelites were instructed to destroy a city, their destructive activities were limited:59
[T]hou shalt smite every male thereof with the edge of the sword; but the women, and the little ones and the cattle, and all that is in the city . . . thou shalt take unto thyself. . . . When thou shalt besiege a city a long time in making war against it, thou shalt not destroy the trees thereof by wielding an axe against them; for thou mayest eat of them, but thou shalt not cut them down; for is the tree of the field man, that it should be besieged of thee? Only the trees of which thou knowest they are not trees for food, them thou mayest destroy and cut down. . . . 60
The provisions of the Qur’an are similar, imposing upon the victor a duty to “feed for the love of Allah, the indigent, the orphan and the captive,”61 and, perhaps reflecting the provisions in the Old Testament, the leading statement on the Islamic law of nations written in the ninth century,62 bans the killing of women, children and the old, as well as the blind, the crippled and the helpless insane. Moreover, “Muslims were under legal obligations to respect the rights of non-Muslims, both combatants and civilians, . . . [and] the prisoner of war should not be killed, but he may be ransomed or set free by grace.”63
The warlike practices of both Greece and Rome also showed evidence of limits divinely imposed. Thus, Homer informs us that the use of poison on weapons was anathema to the gods.64 Moreover, among the Greek city states:

temples and priests and embassies were considered inviolable. . . . Mercy . . . was shown to helpless captives. Prisoners were ransomed and exchanged. Safe-conducts were granted and respected. Truces were established and, for the most part, faithfully observed. . . . It was considered wrong to cut off or poison the enemy’s water supply, or to make use of poisoned weapons. Treacherous weapons of every description were condemned as being contrary to civilized warfare. . . . [With the Romans, practice] varied according to whether their wars were commenced to exact vengeance for gross violations of international law, or for deliberate acts of treachery. Their warlike usages varied also according as their adversaries were regular enemies . . . or uncivilized barbarians and bands of pirates and marauders. . . . Undoubtedly, the belligerent operations of Rome, from the point of view of introducing various mitigations in the field, and adopting a milder policy after victory, are strictly of a positive character. They were more regular and disciplined than those of any other ancient nation. They did not as a rule degenerate into indiscriminate slaughter, and unrestrained devastation. . . . The ius belli imposed restrictions on barbarism and condemned all acts of treachery. . . . The Romans refused to countenance a criminal attempt made on the life of even a powerful foreign aggressor. 65
Perhaps we may find the origins of what we today call humanitarian law, that is to say the law which seeks to minimize the horrors of war, in the address of Nikolaos to the Sicilian assembly pleading mercy to be shown the defeated Athenians:66
[M]ercy should be extended to Athens, partly on the grounds of law since the common usage of the Greeks forbids the slaughter of the vanquished, and partly on the grounds of humanity. To crush a bruised reed is to despise the common weakness of mankind. Why did the ancients set up their trophies in wood rather than in stone? That the memory of their victories might be short. Let Athens, who first erected an altar to mercy, find mercy in the city of Syracuse. In the fluctuations of Fortune the victor of today may be the vanquished of tomorrow and how can he expect to find mercy if he refuse it? Magnanimity will be the best way to establish peace and make the Athenians ashamed of their unjust war. Recall their contributions to Greek culture and the common loss which will be sustained in the destruction of their citizens, . . . forget not the common soldier who has not to reason why and above all let humanity be exercised toward those of the same stock.

When we come to consider the attitude of the church fathers,67 a distinction must be made between those of the early Church and those who succeeded them. In so far as the former were concerned, it would appear that they rejected war completely. Thus, in the fourth century A.D., Lucentius68 wrote: “God in prohibiting killing discountenances not only brigandage, which is contrary to human laws, but also that which men regard as legal. Participation in warfare therefore will not be legitimate to a just man whose military service is justice itself.” The Canons of Hippolytus69 went so far as to provide that “a soldier of civil authority must be taught not to kill men and to refuse to do so if he is commanded.” This would accord with the teaching of Tertullian70 who stated that “it is unlawful to go to war.” For these early fathers, “humane conduct in war was superior to cruelty and Clement of Alexandria71 commended the humanity of the code of war in Deuteronomy 20. Origen proposed that if men fight they should imitate the bees in observing the rules of the just war.”72
The later fathers, particularly once they had abandoned these ideas of early church pacifism and replaced it by advocacy of the concept of a just war,73 originally construed as war in defense of the faith, used the threat of excommunication and divine punishment to uphold views as to legitimacy in method, and Augustine, one of the earliest proponents of the just war concept, argued that

[t]he conduct of the war must be just. The rules were taken from classical antiquity. Faith must be kept with the enemy. There should be no wanton violence, profanation of temples, looting, massacre, or conflagration. Vengeance, atrocities, and reprisals were excluded, though ambush was allowed. Augustine believed that in point of fact Christianity had mitigated the aspirates of warfare. . . . He sought to restrain war by the rules of the bellum justum and the Sermon on the Mount. 74
Following in this tradition, St. Thomas75 contended that recourse to arms was justified only “if the foreseeable damage would not exceed the injury sustained by submission . . . [while] Vitoria76 said that no war was just which would inflict great damage upon the world at large and upon its Christian population,” both thus foretelling the modern principle of proportionality. As to punishment of breaches of this concept of law, Vitoria, recognizing that there was no court of justice available, emphasized that punishment would come from on high77 “if the subjects are conscious that the war is unjust, they may not fight even when the prince exercises compulsion upon them. The reason for this is that such a prince is committing a mortal sin, and one must obey God rather than obey him.”

Later, with the concept of the just war being extended to promote the extension as well as the protection of the faith, we find that the practices condemned in the name of faith frequently reflected the desires and interests of the members of the orders of knighthood and were, in fact, enforced by the courts of chivalry. The code of chivalry only governed the conduct of the knights whose engagements were hand-to-hand, They, therefore deplored the use of long-distance weapons which tended to be used by foot-soldiers from the lower classes. In 1139, the Second Lateran Council forbade the use of the crossbow and the arc as anathema:78 “To the Church these weapons were hateful to God. To the knights they were weapons whereby men not of the knightly order could fell a knight . . . . Worse, they were weapons that enabled a man to strike without the risk of being struck.” The Corpus Juris Canonicus79 forbade Christians from using in their wars “darts or catapults in order to reduce the number of engines of destruction and death, and the prohibition was enforced under pain of anathema.” Once again this simply accorded with the views of the orders of chivalry,80 and Paolo Vitelli, while himself using the cannon,81 having witnessed in battle “the death of many of his companions by gunfire . . . began to pluck out the eyes and cut off the hands of all aquebusiers whom he could capture, claiming it disgraceful that noble men-at-arms should be shot from a distance by low-born infantrymen.”82 It is perhaps of interest to note here that, while approving the use of cannon and armoured vehicles, Leonardo refused to make public the details of the submarine he had invented. We read in his Notebooks:83 “This I do not . . . divulge, on account of the evil nature of men, who would practice assassinations at the bottom of the seas by breaking the ships in their lowest parts and sinking them together with the crews who are in them.” Even when the bayonet was introduced, Voltaire, writing early in the eighteenth century, condemned it as a “demon” of war84 since it made more real the horror of combat and of death.

While the Church in the past might have condemned war and anathematized particular practices, it is to be noted that to this day when war breaks out the clergy on each side will proclaim the justness of the cause and bless the arms which will wreak more damage than was ever the case in the past85 This induced Mark Twain to create a satirical version of a new Lord’s Prayer:86
O Lord our Father, our young patriots . . . go forth to battle - Be Thou near them. With them - in spirit - we also go forth from the sweet peace of our beloved firesides to smite the foe. O Lord our God, help us to tear their soldiers to bloody shreds with our shells . . . Help us to wring the hearts of their unoffending widows with unavailing grief; help us to turn them out roofless with their little children to wander unfriended the wastes of their desolated lands in rags and hunger and thirst . . . imploring Thee for the refuge of the grave and denied it . . . Blast their hopes, blight their lives, protract their bitter pilgrimage, make heavy their steps, water their way with tears, stain the white snow with the blood of their wounded feet. We ask it in the spirit of love, of him who is the source of Love, and who is the ever-faithful refuge and friend of all that are sore beset and seek His aid with humble and contrite hearts. Amen.

 By the beginning of the sixteenth century, it was clearly established that the lives of prisoners taken in battle should be spared: 

[Taking prisoners] is permissible. This fact is evident by the jus gentium. No (authority) censures this practice, nor does any condemn the captor to make restitution, on the contrary, such captors may retain these men until the latter are ransomed. Secondly, . . . it is no longer permissible to slay them, for they are captives; nor is slaughter needful to the attainment of victory.87
That this was not merely the view of a cleric expressed as part of the moral law may be seen from an event at the siege of Limoges in 1370. The English commander had issued orders that no quarter was to be given. Three French knights who had been captured appealed to John of Gaunt and the Earl of Cambridge - “My lords we are yours: you have vanquished us. Act therefore to the law of arms” and their lives were spared.88 Forty five years later, at Agincourt, Henry V, under the impression that the retreating French were preparing to attack, especially as he had been told that armed peasants led by French noblemen had killed some of his camp followers, and “fearing some disastrous reverse, sent his aides-de-camp to all the divisions of the army with orders to put to death all the [French] prisoners. . . . The orders were executed immediately and the prisoners were all put to the sword.”89 Basing himself on the somewhat more pro-Henry account of this incident in Holinshed’s Chronicles, Shakespeare reports the slaughter as a legitimate reprisal for the attack on the followers. In Henry V,90 he has Fluellen comment: “Kill the boys and the luggage! Tis expressly against the law of arms: ‘tis as arrant a piece of knavery as can be offer’d.’” This should be compared with the action of Charles XII who, “being encumbered with his prisoners after the battle of Nava, was content to disarm them and send them away free.”91 Commenting on these two incidents, Vattel, clearly recognizing that there is no need to cause unnecessary suffering in war, remarks:92 “The Nations of Europe, consistently with their continual efforts to alleviate the hardships of war, have introduced humane and useful customs with respect to prisoners,” and cites both parole and exchange as examples.

It was not only in the writings of the church fathers that particular activities in wartime were condemned as contrary to the law, though only punishable by anathema or divine retribution, but only as between Christian princes. When, however, the war was directed against “infidels,” as became clear during the Crusades, there appears to have been little restraint exercised by either side.93 As between Christian princes, however, as early as 1076 the Council of Winchester, reflecting the attitude of mounted knights, ordained that archers should do penance thrice for a period of forty days94, while in 1054 the Council of Narbonne had decreed that “there should be no attack on clerics, monks, nuns, women, pilgrims, merchants, peasants, visitors to councils, churches and their surrounding grounds to thirty feet (provided they did not house arms), cemeteries and cloisters to sixty feet, the lands of the clergy, shepherds and their flocks, agricultural animals, wagons in the field, and olive trees,”95 thus providing protection of non-combatants and the environment long before this became clearly expressed in modern black-letter law.  By the fifteenth and early sixteenth centuries, with the development of the Italian city states and their dynastic quarrels, during which groups of mercenaries were regularly employed, combat became a profession, with the actual fighters concerned with securing “the least loss to themselves or to their fellow professionals in the opposite camp. The victory went to those who took the most prisoners, and these were not killed but were speedily released. Fighting was on horseback with conventional weapons; cannon were despised as more diabolical than human;96 rules were observed; ambassadors were inviolate; and private reprisals were suppressed” and casualties were relatively few.97 At the same time, courts of chivalry were functioning to give effect to the law of arms and deal with breaches perpetrated by members of the orders of knighthood, particularly as these concerned breaches of parole and respect for members of religious orders and women. The jurisdiction of these courts was “universal” in the sense that they exercised jurisdiction not on the basis of nationality or allegiance but on knighthood.98
In 1434 the Constable of France was trying a variety of ecorcheur99 captains for crimes against the law of arms; while a mere forty years later an international tribunal established by a number of the Hanseatic cities tried Peter of Hagenbach at Breisach for having committed a series of offences which today would be described as crimes against humanity. His plea that he was simply obeying his lord’s orders was rejected, for he had “trampled under foot the laws of God and man.”10
Apart from the laws of chivalry which only applied to the activities of the members of knighthood, a variety of sovereigns were issuing military codes regulating the conduct of all members of their armed force, regardless of rank or status. In these instruments there is no reference to divine law or vengeance. Instead, particular types of conduct are expressly declared criminal carrying the risk of punishment by national tribunals. Among the earliest of these were the orders issued by Richard II in 1385,101 delimiting the powers of commanders and postulating respect for priests, women, children, the infirm and others. By the sixteenth century the French knights were adamant in protecting the modesty of women in surrendered cities and punished their inferiors for infringing this rule,102 and an ordinance by Coligny103 made violence against them punishable by death. This protection of women was in accordance with principles already applied by Alexander, who stated “I am not warring with prisoners and women,” and which found a “modern” embodiment in the Arbre des Batailles at the end of the fourteenth century:105 “according to ancient law, and according to the ancient customs of good warriors, it is an unworthy thing to imprison either old men taking no part in the war, or women or innocent children. Certainly it is a very bad custom to put them to ransom [as was the general practice with prisoners] as it is common knowledge that they can have no part in war . . . and whoever does the contrary deserves the name of villain.” A further example of legislated limitation upon unnecessary ruthlessness is to be found in the 1444 Kriegsordnung of Zurich prohibiting combatants from tearing out the hearts of dead enemies and mutilating their bodies.106
Perhaps one of the most significant of these national codes was that of Charles VII of Orleans issued in 1439.107 This clearly recognized the significance of the law of arms and established command responsibility in respect of a failure by a commander to punish those of his inferiors who were in breach thereof - a principle that did not find its way into black-letter law until 1977:108
The King orders that each captain or lieutenant be held responsible for the abuses, ills and offenses committed by members of his company, and that as soon as he receives any complaint concerning any such misdeed or abuse, he bring the offender to justice so that the said offender be punished in a manner commensurate with his offense, according to these ordinances. If he fails to do so or covers up the misdeed or delays taking action, or if, because of his negligence or otherwise, the offender escapes and thus evades punishment, the captain shall be deemed responsible for the offense as if he had committed it himself and be punished in the same way as the offender would have been.

By the early seventeenth century, England had a full system of Articles of War109 regulating the behavior of the armed forces, forbidding and rendering subject to punishment such things as marauding of the countryside, sacrilege of religious houses, individual acts against the enemy without superior authorization, private taking or keeping of booty, or private detention of enemy prisoners. Similar codes existed in, for example, Switzerland and Germany, and of these codes it has been said that, taken in conjunction with the recognized rules of international law by then established, they formed “le meilleur frein pratique pour imposer aux armées le respect d’un modus legitimus de mener les guerres.”

Even though there was no accepted system for the treatment of the wounded, particularly of those belonging to the enemy, as early as the siege of Metz, 1551-3, François de Guise summoned the greatest surgeon from Paris “to succour the abandoned wounded soldiers of the enemy and to make arrangements for their transport back to their army.”111 During the next 200 years it was becoming not uncommon for opposing commanders to sign binding agreements relating to the treatment of the wounded and sick. Thus,

in 1679 a convention was signed between the Elector of Brandenberg, for the league of Augsburg, and the Count of Asfield, who commanded the French forces. It provided for a mutual respect towards both hospitals and wounded. . . . [The] convention made in June 1743, between Lord Stair on behalf of the Pragmatic army and the Marshal Noailles for France during the Dettingen campaign bound both sides to treat hospitals and wounded with consideration. Noailles, when he felt that his operations might cause alarm to the inmates of the hospitals at Techenheim, went so far as to send word that they should rest tranquil as they would not be disturbed. A fuller, and more highly developed type of agreement was that signed at L’Ecluse in 1759 by the Marshal de Brail, who commanded the French, and Major-General Conway, the British general officer commanding. . . . The wounded of the enemy who fell into the hands of their opponents were to be cared for . . . [and] were not to be made prisoner and might stay in hospital safely under guard.112
It was not, however, until after Henri Dunant, revolted at the horrors he had witnessed at the Battle of Solferino in 1859, published his Souvenir de Solferino in 1862, were any steps taken on an organized international level to deal with this subject. The International Committee of the Red Cross was established and the first treaty relating to the care of the sick and wounded was adopted in 1864, instituting a system which culminated in the adoption of the Geneva Conventions of 1949 with the supplementary Protocols of 1977 thus giving birth to what is generally known as international humanitarian law.

The examples of legislation and convention preceding the establishment of the Red Cross demonstrate that by the seventeenth century it was recognized among the princes of Europe that there existed a well-established code for the conduct of their wars, the aim of which was to minimize its effects, at least in so far as those not participating in actual conflict were concerned. That this was in fact the case may be seen from the writings on the law of war produced by the “fathers” of international law, who, for the main part, tended to entitle their works as De Jure Belli, with the regulations concerning peaceful relations reduced to a secondary position. Typical of these is Gentili, who pointed out:113
In war . . . victory is sought in no prescribed fashion. . . . Our only precaution must be not to allow every kind of craft and every cunning device; for evil is not lawful, but an enemy should be dealt with according to law. . . . Necessity does not oblige us to violate the rights of our adversaries. . .[but] the laws of war are not observed towards one who does not himself observe them.114
Grotius, who at times seems ambivalent as regards what may be done in war, states “by the Law of Nations any Thing done against an enemy is lawful . . . it is lawful for an Enemy to hurt another both in Person and in Goods . . . [and for] both sides [to do so] without Distinction. [However,] there are certain Duties to be observed even toward those who have wronged us,” so children, women, old men, priests and “those who apply themselves to the Study of Sciences and Arts beneficial to Mankind,” as well as farmers, prisoners and those who surrender should be spared, for it is 

wholly repugnant to the Duty of a Christian and Humanity itself. Therefore, all Magistrates ought strictly to forbid these Things, for they must render an account for the unnecessary shedding of blood to him whose Viceregents they are. . . . It is not enough that we do nothing against the Rules of rigorous Justice, properly so called; we must take Care also that we offend not against Charity, especially Christian charity. Now this may happen sometimes; when, for instance, it appears that such a plundering doth not so much hurt the State, or the King, or those who are culpable themselves, but rather the Innocent, whom it may render so extremely miserable. . . . But farther, if the taking of this Booty neither contributes to the finishing of the War, nor considerably weakens the Enemy, the gain arising to himself only from the Unhappiness of the times, would be highly unbecoming an honest Man, much more a Christian. . . . . Yet if a Soldier, or any other Person, even in a just War, shall burn the Enemy’s Houses, lay waste their Fields, and commit such other Acts of Hostility, without any Command, and besides when there is no necessity or just Cause, in the Opinion of the Divines he stands obliged to make Satisfaction for those Damages. I have, with Reason added, what they have omitted, if there be not a just Cause, for if there be, he may perhaps be answerable for it to his own State, whose orders he hath transgressed, but not to his Enemy, to whom he hath done no Wrong.115
Here we see that Grotius not only regarded such actions as contrary to natural law and forbidden and subject perhaps to divine retribution, but he goes further and recognizes at least some liability of an offender warranting punishment or compensation. In addition to Gentili and Grotius, it is perhaps necessary only to mention Vattel writing more than a century later and with more appreciation of actual state practice than Christian principles and dogma. We find him calling for international agreement as to the basic rules of conduct during war.116
Since the object of a just war is to overcome injustice and violence, and to use force upon one who is deaf to the voice of reason, a sovereign has the right to do to his enemy whatever is necessary to weaken him and disable him from maintaining his unjust position; and the sovereign may choose the most efficacious and appropriate means to accomplish that object, provided those means be not essentially evil and unlawful, and consequently forbidden by the Law of Nature. . . . A lawful end confers a right only to those means which are necessary to attain that end. Whatever is done in excess of such measures is contrary to the Law of Nature, and must be condemned as evil before the tribunal of conscience. . . . [A]s it is very difficult always to form a just estimate of what the actual situation demands, and, moreover, as it is for each Nation to determine what its particular circumstances warrant it in doing, it becomes absolutely necessary that Nations should mutually conform to certain general rules on this subject. Thus, when it is clear and well recognized that such a measure, such an act of hostility is, in general, necessary for overcoming the resistance of the enemy and attaining the object of lawful war, that measure, viewed thus in the abstract, is regarded by the Law of Nations as lawful and proper in war, although the belligerent who should make use of it without necessity, when less severe measures would have answered his purpose, would not be guiltless before God in his own conscience. This is what constitutes the difference between what is just, proper, and irreprehensible in war, and what is merely permissible and may be done by Nations with impunity. Necessity alone justifies Nations in going to war; and they should refrain from, and as a matter of duty oppose, whatever tends to render war more disastrous. . . . All acts of hostility which injure the enemy without necessity . . . are unjustifiable, and as such condemned by the natural law. . . . [T]he voluntary Law of Nations limits itself to forbidding acts that are essentially unlawful and obnoxious, such as poisoning, assassination, treason [-against the enemy-], the massacre of an enemy who has surrendered and from whom there is nothing to fear . . . [and] condemns every act of hostility which . . . contributes nothing to the success of our arms and neither increases our strength nor weakens the enemy. On the other hand, it permits or tolerates every act which in its essential nature is adapted to attaining the end of the war; and it does not stop to consider whether the act was unnecessary, useless, or superfluous in a given case unless there is the clearest evidence that an exception should have been made in that instance; for where the evidence is clear freedom of judgment cannot be exercised [-a principle which finds expression in the Hague law with its injunction against state discretion-117]. Thus, it is not, generally speaking, contrary to the laws of war to plunder and lay waste a country. But if an enemy of greatly superior forces should treat in this manner a town or province which he might easily have held possession of, as a means of obtaining just and advantageous terms of peace, he would be universally accused of waging war in a barbarous and uncontrolled manner.118 The deliberate destruction of public monuments, temples, tombs, statues, pictures, etc., is, therefore, absolutely condemned even by the voluntary Law of Nations, as being in no sense conducive to the lawful object of war. The pillage and destruction of towns, the devastation of the open country by fire and sword, are acts no less to be abhorred and condemned when they are committed without evident necessity or urgent reason.

The writings of the “founders” of modern international law reflect to a great extent what was generally acceptable to the princes of their day and to the manner in which their wars were conducted. Recognizing, however, that under the pressure of combat human kindness tends to break down, these “fathers” of the subject sought to invoke divine law, church principles, human conscience, and even the threat of punishment to ensure conduct which, frequently, was even more advanced than is now found in the practice of war, although much of it has since been embodied in the 1977 Protocol and later conventions of a narrower and more specialized nature.

Before considering the effect of these later developments, particularly in so far as they relate to black letter law, it is perhaps of advantage to indicate how the moral and ethical principles relied upon by these earlier authorities have remained significant and are expressed in the modern law. The leading treaty regulating the law of war is still the IVth Hague Convention of 1907,119 and in the Preamble it is made perfectly clear that:

Until a more complete code of the laws of war has been issued, the High Contracting Parties deem it expedient to declare that, in cases not included in the Regulations adopted by them [and annexed to the Convention], the inhabitants and the belligerents remain under the protection and the rule of the principles of the law of nations as they result from the usages established among civilized peoples, from the laws of humanity, and the dictates of the public conscience.
This statement, originally drafted by the Russian Foreign Minister and known as the “Martens Clause”, is reaffirmed as Article 1 (2) of Protocol I Additional to the 1949 Geneva Conventions and adopted in 1977120 with only a simple verbal alteration, changing the wording of the first phrase to read "derived from established custom.

The first “modern” effort to establish legal principles concerning conduct in bello is the Lieber Code of 1863 promulgated by President Lincoln in the form of Instructions for the Government of Armies of the United States in the Field.121 While the Code does not contain any philosophical basis for its assertions, we may find Lieber’s underlying thought in his Political Ethics.122 Even though he found nothing immoral in war as such, - in fact “just wars are not demoralizing”- a just war

must be undertaken on just grounds; . . . it must be necessary - that is, the evil to be averted or redressed should be a great one; and it must be wise - that is, there must be a reasonable prospect of obtaining reparation, or the averting of the evil, and the acquiescence in the evil must be greater than the evils of the content. . . . War . . . by no means absolves us from all obligations toward the enemy, on various grounds. They result in part from the object of war, in part from the fact that the belligerents are human beings, that the declaration of war is, among civilized nations, always made upon the tacit acknowledgment of certain usages and obligations, and partly because wars take place between masses who fight for others, or not for themselves only.

Apart from virtually reproducing the various rules of conduct found in earlier national codes and the doctrinal writings on international law, and bringing these up to date, Lieber provided for punishment, including death, for those who infringed the rules he was laying down, and he made clear that the rules of civilized warfare he was promulgating operated in civil wars as much as in international. Unlike the “fathers” of international law, he reminded his contemporaries that peace is the normal condition with war the exception, and that “the ultimate object of all modern war is a renewed state of peace. [In fact, t]he more vigorously wars are pursued, the better it is for humanity. Sharp wars are brief . . . [However,] the law of war imposes many limitations and restrictions on principles of justice, faith and honor.”123
Perhaps the most significant feature of the Code and its importance for the development of the law is to be found in Article 71, which may well be regarded as the forerunner of what is today accepted as universal jurisdiction over those guilty of committing war crimes:

Whoever intentionally inflicts additional wounds on an enemy already wholly disabled, or kills such an enemy, or who orders or encourages soldiers to do so, shall suffer death, if duly convicted, whether he belongs to the Army of the United States, or is an enemy captured after having committed his misdeed.
While the propositions in the Lieber Code soon found their way into similar codes promulgated by a variety of national systems, it was under the auspices of the International Committee of the Red Cross established in Geneva as a result of the publication of Henri Dunant’s Souvenir of Solferino in 1862, that the first international agreement directed at imposing legal obligations was accepted, with the adoption at Geneva in 1864 of the Convention for the Amelioration of the Condition of the Wounded of Armies in the Field, supplemented by further agreements relating to maritime warfare.124 None of these instruments gives any indication of the philosophical basis for its adoption, although the purpose and the knowledge that they were drafted at the instance of the ICRC clearly indicate that humanity and the relief of suffering are the reasons for their adoption.

More significant from the philosophical point of view is the first international instrument relating to the use of a particular weapon adopted in 1868 by a conference called by the Czar of Russia. This adopted the St. Petersburg Declaration Renouncing the Use, in Time of War, of Explosive Projectiles under 400 Grammes Weight,125 in which is to be found the first international declaration condemning unnecessary suffering, restricting the weaponry which may be used in combat and invoking the laws of humanity, now known as international humanitarian law:

[T]he progress of civilization should have the effect of alleviating as much as possible the calamities of war; that the only legitimate object which States should endeavour to accomplish during war is to weaken the military forces of the enemy; that for this purpose it is sufficient to disable the greatest possible number of men; that this object would be exceeded by the employment of arms which uselessly aggravate the sufferings of disabled men, or render their death inevitable; that the employment of such arms would therefore be contrary to the laws of humanity . . . 

This was followed by the adoption of the Final Protocol by the major European Powers including Switzerland at the Brussels Conference of 1874,126 and which foretells later developments. Having repeated the principles of St. Petersburg, the Protocol continues:

At the present time, the Conference. . . participates in the conviction . . . that a further step may be taken by revising the laws and general usages of war, whether with the object of defining with greater precision, or with the view of laying down, by a common agreement, certain limits which will restrain, as far as possible, the severities of war. War being thus regulated would involve less suffering, would be less liable to those aggravations, unforeseen events, and the passions excited by the struggle; it would tend more surely to that which should be its final object, viz., the re-establishing of good relations, and a more solid and lasting peace between the belligerent States. The Conference could respond to those ideas of humanity in no better way than by entering in the same spirit into the examination of the subject they were to discuss. . . .

and a Project of an International Declaration concerning the Laws and Customs of War was adopted. However, this came to no purpose since the instrument was never ratified.

Perhaps the clearest indication of the reason for an interplay between law and war is to be found in the Preface of the Oxford Manual of the Laws of War on Land adopted by the Institute of International Law in 1880, which served, to some extent at least, as a model for the Regulations annexed to the Hague Conventions of 1899 and 1907. Peace movements of various kinds were active by then127, as some had been in the Middle Ages as exemplified by the Peace of God movement128, and we find various manifestations of these agencies today in such organizations as the American Peace Society founded by William Ladd,129 Federal Union, World Government, the Peace Pledge Union and the like. Nevertheless, there is much truth, as may be seen in the earlier discussion in this paper, in recognizing that: 

War holds a great place in history, and it is not to be supposed that men will soon give it up [-one might refer to the failure of the League of Nations, the Kellogg Pact and the United Nations in this respect -] in spite of the protests which it arouses and the horror which it inspires - because it appears to be the only possible issue which threatens the existence of States, their liberty, their vital interests. But the gradual improvement in customs should be reflected in the method of conducting war, It is worthy of civilized nations to seek . . . “to restrain the destructive force of war, while recognizing its inexorable necessities.”130 This problem is not easy of solution; however, . . . [i]t may be said that independently of the international laws existing on this subject, there are today certain principles of justice which guide the public conscience, which are manifested even by general customs, but which it would be well to fix and make obligatory . . . The Institute . . . feels it is fulfilling a duty in offering to the governments a Manual suitable as the basis for national legislation in each State, and in accord with both the progress of juridical science and the needs of civilized armies. Rash and extreme rules will not be found therein. The Institute has not sought innovations in drawing up the Manual; it has contented itself with stating clearly and codifying the accepted ideas of our age so far as this has appeared allowable and practicable. By so doing, it believes it is rendering a service to military men themselves. In fact, so long as the demands of opinion remain indeterminate, belligerents are exposed to painful uncertainty and to endless accusations. A positive set of rules, on the contrary, if they are judicious, serves the interests of belligerents and is far from hindering them, since by preventing the unchaining of passion and savage instincts - which battle always awakens, as much as it awakens courage and manly virtues, - it strengthens the discipline which is the strength of armies; it also ennobles their patriotic mission in the eyes of the soldiers by keeping them within the limits of respect due to the rights of humanity. But in order to attain this end it is not sufficient for sovereigns to promulgate new laws. It is essential, too, that they make these laws known among all people, so that when a war is declared, the men called upon to take up arms to defend the causes of the belligerent States, may be thoroughly impregnated with the special rights and duties attached to the execution of such a command . . .131
As has already been indicated, the most significant legal statement concerning the jus in bello is the IVth Hague Convention of 1907, replacing the IInd Convention of 1899. While this document is directed at land warfare, in the Final Act the parties made it clear that “the Parties may apply, as far as possible, to war by sea the principles of the Convention relative to the laws and customs of war on land.” In fact, no similar convention relating to sea or air warfare has ever been adopted, and the principles embodied in the IVth Convention are generally regarded as being of general application in all theaters, while the Nuremberg Tribunal took the view that the principles embodied in the Regulations, as well as in the 1929 Geneva Conventions, had, by 1939, hardened into rules of customary law and were applicable even as regards the activities of non-parties. Mention has already been made of the Martens Clause in this Convention, but in seeking the reasons for adoption of laws and customs relating to warfare, we might cite the opening words of the Convention’s Preamble: the parties,

Seeing that, while seeking means to preserve peace and prevent armed conflicts between nations, it is likewise necessary to bear in mind the case where the appeal to arms has been brought about by events which care was unable to avert; Animated by the desire to serve, even in this extreme case, the interests of humanity and the ever progressive needs of civilization; Thinking it important, with this object, to revise the general laws and customs of war, either with greater precision or to confining them within such limits as would mitigate their severity as far as possible. . .
While the Convention, with these humanitarian ends in view, postulates in the annexed Regulations a series of rules to be observed during combat, it makes no attempt to indicate any sanction which might be incurred should these rules be breached. However, by Article 3 it provides that “a belligerent party which violates the provisions of the said Regulations shall, if the case demands, be liable to pay compensation. It shall be responsible for all acts committed by persons forming part of its armed forces.” Despite the absence of any reference to personal liability, some trials of war criminals did take place after World War I, although not quite in the manner envisaged by Article 228 of the Treaty of Versailles, 1919, while the attempt to impose criminal liability upon the former German Emperor in accordance with Article 227 was frustrated by the Netherlands refusal to extradite him.

There is little to be gained in commenting upon the variety of agreements which were drawn up between 1907 and the outbreak of World War II,132 all of which were directed in further reducing the suffering and damage caused by war. Perhaps, all that might be said on this matter is that, despite the activities of the League of Nations and the propaganda of the League of Nations Union, and the adoption of the Kellogg-Briand Pact and the Stimson non-recognition doctrine, the politicians and military men of the period were fully aware that these pious hopes were more in the nature of paper tigers than effective sanctions. Although World War I had been described as “the war to end all wars”, with the Kellogg Pact outlawing war for the future and in the view of commentators like Wright having made it a crime, the International Committee of the Red Cross still considered it advisable to organize the summoning of the 1929 conference which adopted the Geneva Conventions on the treatment of the wounded and sick and of prisoners of war.133 Both indicate their humanitarian purpose, and in relation to the wounded and sick require the parties to “propose to their legislatures should their penal laws be inadequate, the necessary measures for the repression in time of war of any act contrary to the provisions of the present Convention.” No such requirement appears in the prisoners of war convention. The situation with regard to the protection of persons hors de combat became more effective with the adoption of the 1949 Geneva Conventions - I, Wounded and Sick on Land; II, Wounded, Sick and Shipwrecked; III, Prisoners of War134 - each of which includes a definition of “grave breaches” and provisions, including penal sanctions, for the repression of abuses and infractions.

A further (IVth) Convention was adopted in 1949 for the protection of civilians who “find themselves, in case of a conflict or occupation, in the hands of a Party to the conflict or Occupying Power of which they are not nationals.”135 This Convention reflects the general outrage felt by the world at large at the behavior towards such persons meted out by both Germany and Japan during World War II. This, too, contains penal provisions concerning abuses.

Perhaps more significant in some ways, and recognizing political and ideological realities, particularly those relating to anti-colonialism in Africa and the new urge to national self-determination consequent upon the liberation of some occupied territories in the Far East, all four Conventions contain a common Article 3 which, for the first time, extended minimum rights and protections to those engaged in an “armed conflict not of an international character occurring in the territory of one of the High Contracting Parties . . .” In fact, since 1945, with the exception of Korea, the Falklands, and the invasion of Grenada, Panama and Kuwait, almost all armed conflicts have been of this character, even though the parties may have been acting as surrogates for Great Power rivals during the period of the cold war.

Even prior to the outbreak of World War II, while the peace movement had perhaps made little real progress, agitation for the protection of civilians had increased. In 1938 the League Assembly, made up of politicians dependent to some extent on popular support, had adopted a resolution136 on the Protection of Civilian Populations against Bombing from the Air in Case of War:

Considering that on numerous occasions public opinion has expressed through the most authoritative channels its horror of the bombing of civilian populations; Considering that this practice, for which there is no military necessity and which . . . only causes unnecessary suffering, is condemned under the recognized principles of international law; [and] Considering, further, that, though this principle ought to be respected by all States and does not require further reaffirmation, it urgently needs to be made the subject of regulations specially adapted to air warfare and taking account of the lessons of experience . . . .

Perhaps not surprisingly, nothing to this effect was done prior to the outbreak of war in 1939 and no attempt was made to bring any charges of war crimes in respect of such bombing attacks during that conflict. Moreover, although the Geneva Conference of 1949 was concerned with filling lacunae in the law made evident between 1939 and 1945 no attempt was made at that time to adopt any conventional rule on the matter. It was not until the adoption of Protocol I in 1977137 annexed to the 1949 Conventions was there a clear provision indicating that only military objectives constituted properly legitimate targets with provision made for the protection of civilians and civilian objects. It was also made perfectly clear that making the civilian population the object of attack or indulging in indiscriminate attacks affecting that population would amount to grave breaches subject to penal sanction.

At the same time, giving further recognition to political realities and the pressure coming from those who sympathized with anti-colonialism, Protocol I made a radical change in the law of armed conflict and international law generally. It has always been accepted that what happens within a state and not affecting the rights of another sovereign is a matter of domestic jurisdiction outside the scope of international law. This principle, subject to the situation threatening a breach of the peace, is embodied in Article 2, paragraph 7 of the Charter of the United Nations. However, in view of the changed balance of power resulting from the increase in the number of sovereigns consequent upon the whirlwind of independence that had ensued, it was agreed that the definition of international armed conflict would “include armed conflicts in which peoples are fighting against colonial domination and alien occupation and against racist regimes in the exercise of the right of self-determination,”138 and such conflicts would henceforth be subject to the whole panoply of the law of armed conflict - an extreme instance of the interplay of law, politics and war resulting in a situation which directly reverses the formerly accepted principle that the law of armed conflict was completely apolitical. In addition, acknowledging the power of the human rights movement and recognizing that numerous countries, particularly those in which democracy was not well-established, were faced with potential civil wars not satisfying the conditions for self-determination just referred to, a further innovation was promulgated. A simplified regime seeking to establish humanitarian principles was introduced for such non-international conflicts by Protocol II.139 In this case, however, there is no provision concerning breaches, their repression, or punishment.

Whatever has happened in the way of legal development since 1977 has been in response to the pressures of various interest groups, recognizing that the prospect of abolishing war is probably as remote today as it has ever been, and directing their efforts to “humanizing” war, reducing suffering by prohibiting the manufacture or use of certain weapons, particularly those which are most likely to affect civilians or unnecessarily increase the suffering of individual combatants. Perhaps the most significant instance of unofficial attitudes affecting the law of war may be seen in the adoption of the United Nations Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel Mines and Their Destruction.140 Anti-personnel mines have been sown somewhat indiscriminately, particularly during a variety of non-international armed conflicts and have been responsible for thousands of deaths and injuries, particularly to civilians. The reaction throughout the world was extensive, and various non-governmental organizations joined a campaign calling for a complete ban on the manufacture, sale and use of such weapons, which are often regarded as “the poor man’s nukes”, being easy and cheap to make. The campaign became virtually worldwide, receiving official support from the International Committee of the Red Cross, while enthusiasm for this movement was increased by the public support given it by Diana, Princess of Wales, and after her death success was considered as a suitable memorial. It was even suggested that that Convention should bear her name, and the American segment of the movement was the recipient of the Nobel Peace Prize. Here is the perfect example of law forbidding the use of a specific weapon because of the extensive and non-military damage it causes being produced as a result of the activities of private organizations and the public at large, regardless of the views of the lawyers, the military or the politicians.

Perhaps we see the interplay of law and war in its most effective form in the punishment of those, military and civilian alike, who have breached the established rules of the jus in bello, and it matters little whether the bodies exercising jurisdiction are military tribunals or criminal courts, or whether they are national or international organs, for it is now recognized that universal jurisdiction operates over those charged with war crimes, genocide, or crimes against humanity, although it is true that, since such offenses are created by international treaty, international courts are likely to enjoy more respect and to be considered more objective than others. Moreover, by creating such tribunals greater emphasis is given to, in Quincy Wright’s words, the “criminal and police” function of war.

The lesson to be learned, whether from the judgments of the Nuremberg141 and Tokyo142 international military tribunals, or from the multitude of national war crimes trials held after World War II,143 is that, given the political will on the part of the relevant authorities, it is well within the realm of practical reality that those accused of war crimes can in fact be brought to justice. Moreover, as a result of the public revulsion occasioned by the practices of both the German and Japanese occupation authorities in conquered territory - and in the case of Germany at its practices directed against groups of its own nationals - it was possible to introduce a new legal concept in the form of crimes against humanity, and even to adopt in 1948 the Genocide Convention144 making it a crime to destroy, in whole or in part, a national, ethical, racial or religious group “as such,” and many countries have now amended their criminal law to embody this offense as one punishable by their courts, even if the offender has no link either by virtue of his own nationality or that of his victim, and though the act has been committed abroad. Moreover, by reason of public pressure and the activities of the human rights movement, what was originally an offense directed at a policy comparable to the Holocaust, it has now been extended to any offense directed against the existence of virtually any definable group when the acts involved are so inherently inhumane that the general public is revolted thereby. This is particularly evident in the practice of the ad hoc Criminal Tribunal established by the Security Council to try offenses committed in the former Yugoslavia.145
Having thus far considered the interplay of law and war as evidenced by the jus in bello, it is apposite that some comment be made concerning the present situation as regards the jus ad bellum. From this point of view, it is merely necessary to consider, briefly, the impact of the Nuremberg Judgment and role of the United Nations. As was indicated at the beginning of this essay, after the promulgation of the Pact of Paris, Wright expressed the view that war would, thereafter, be “either a criminal breach of the peace, an act of self-defense, or an act of international police.” The Nuremberg Tribunal held aggressive war to constitute a crime, while by virtue of the Charter of the United Nations and the legal regime established thereunder concerning the jus ad bellum these words have proved prophetic. While the task of the Nuremberg Tribunal in this area was simplified somewhat by its remit, since its constituent instrument defined the crime of aggressive war as being war in breach of treaty,146 Chapter VII of the Charter, giving the power of decision to the Security Council renders this a matter of politics rather than of law.

In an effort to prevent war, the Charter states the principal Purpose of the United Nations to be “to take effective measures for the prevention and removal of threats to the peace, and the suppression of acts of aggression or other breaches of the peace, and to bring about by peaceful means, and in conformity with the principles of justice and international law, adjustment or settlement of international disputes or situations which might lead to a breach of the peace.” To this end, the members are obligated to refrain in their international relations from “the threat or use of force against the territorial integrity or political independence of any state, or in any other manner inconsistent with the Purposes of the United Nations.” However, acknowledging established law, Article 2, paragraph 7, reaffirms the exclusive right of a state to control matters within its domestic jurisdiction unless there is a threat to the peace. As a result of the post-World War II developments concerning human rights and their protection, and the concomitant appreciation by the public in many states that “they are in fact their brothers’ keepers”, it has become clear that political, ethical, and even ideological considerations will decide when a state’s treatment of its nationals is to be construed as constituting such a threat.

Clearly, such a determination will frequently be made on political grounds, especially as it will be the Security Council which makes the assessment. The personnel of this body are the representatives of states and are frequently politicians with no real understanding of the content of international law. In fact, their task is to express the political view of the governments which have delegated them. While, therefore, the decision reached may possess legal force, disregard of which incurs the potential risk of sanctions, what we have is a legal decision based on political motivation. 

It is, of course, one thing to embody in a treaty a legal obligation to refrain from force. However, this does not mean that all the states which are members of the United Nations will abide by this undertaking, especially if they consider vital interests - a subjective matter - to be involved. The politicians responsible for drafting the Charter sought to deal with this by granting to the Security Council “primary responsibility for the maintenance of international peace and security” and obligating the members “to accept and carry out” the Council’s decisions.147 Should the Council “determine the existence of any threat to the peace, breach of the peace, or act of aggression,” then, in accordance with its powers under Chapter VII, it “shall make recommendations, or decide what measures shall be taken . . . to maintain or restore international peace and security.” Any such decision is binding upon the members.

While the Council is “organized [so] as to be able to function continuously,” it remains true that it takes time for its members to gather, to agree on an agenda, to debate an issue and to work out a compromise resolution that will be acceptable to all the permanent members as well as a sufficient number of non-permanent members to meet the necessary majority. In the meantime, a potential victim of a breach of the peace or act of aggression - and this is undefined in the Charter and the Council is not bound by the Nuremberg definition, although it may be guided by the General Assembly’s definition148 - may decide that its security is so endangered that defensive action cannot await the result of the Council’s deliberations. Article 51 of the Charter acknowledges this reality.

In accordance with this Article, “nothing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed attack occurs against a Member . . . until the Security Council has taken the measures necessary to maintain international peace and security. . . .” A member purporting to have taken measures in self-defense is required to report its actions to the Council, which has the power to decide that these measures were not justified and even to find that they themselves amounted to an act of aggression. While the decision might be expressed in legal terms, it would in fact be decided on political grounds, but would in any case constitute a lawfully binding decision and might even involve action directed at the member which had claimed to be such a victim. Problems arise in so far as the “victim” claims that it has been subjected to a threat and, therefore, resorts to “anticipatory” or “preventive” self-defense,149 especially if it suspects that the threat is of nuclear attack. The right to resort to self-defense is “inherent,” and it cannot be presumed that the draftsmen of the Charter intended to leave non-members with more extensive rights in this field than were possessed by members of the United Nations.

The realities relating to the exercise of this right may be seen in the Advisory Opinion of the International Court of Justice concerning The Legality of the Threat or Use of Nuclear Weapons.150 The Court emphasized that there is no “black-letter” law on this matter, nor any customary law directly in point. However, it drew attention to the fact 

that the conduct of military operations is governed by a body of legal prescriptions. . . . The cardinal principles . . . constituting the fabric of humanitarian law are . . . States must never make civilians the object of attack and must consequently never use weapons that are incapable of distinguishing between civilian and military targets. . . . [I]t is [further] prohibited to cause unnecessary suffering to combatants: it is accordingly prohibited to use weapons causing them such harm or uselessly aggravating their suffering. . . . States do not have unlimited freedom of choice of means in the weapons they use. . . .[Moreover, in the light of the Martens Clause], . . . humanitarian law, at a very early stage, prohibited certain types of weapons either because of their indiscriminate effect on combatants and civilians or because of the unnecessary suffering caused to combatants, that is to say, a harm greater than that unavoidable to achieve military objectives. If an envisaged use of weapons would not meet the requirements of humanitarian law, a threat to engage in such use would also be contrary to the law . . . [T]hese fundamental rules are to be observed by all States . . . because they constitute intransgressible principles of international customary law . . . In the view of the majority of States as well as writers there can be no doubt as to the applicability of humanitarian law to nuclear weapons. The Court shares that view . . . [Any other] conclusion would be incompatible with the intrinsically humanitarian character of the legal principles in question which permeates the entire law of armed conflict and applies to all forms of warfare and to all kinds of weapons, those of the past, those of the present and those of the future. . . . [T]he Court [cannot] make a determination on the validity of the view that the recourse to nuclear weapons would be illegal in any circumstance owing to their inherent and total incompatibility with the law applicable in armed conflict. Certainly, . . . the principles and rules of law applicable in armed conflict - at the heart of which is the overriding consideration of humanity - make the conduct of hostilities subject to a number of strict requirements. Thus, methods and means of warfare, which would preclude any distinction between civilian and military targets, or which would result in unnecessary suffering to combatants [thus questioning the legality of tactical weapons used in the field -], are prohibited. In view of the unique characteristics of nuclear weapons . . . the use of such weapons in fact seems scarcely reconcilable with respect to such requirements. Nevertheless, the Court considers that it does not have sufficient elements to enable it to conclude with certainty that the use of nuclear weapons would necessarily be at variance with the principles and rules of law applicable in armed conflict in any circumstance. Furthermore, the Court cannot lose sight of the fundamental right of every State to survival, and thus its right to resort to self-defense in accordance with Article 51 of the Charter when its survival is at stake . . . Accordingly, . . . the Court . . . cannot reach a definitive conclusion as to the legality or illegality of the use of nuclear weapons by a State in an extreme circumstance of self-defense, in which its very survival would be at stake.
In view of the difficulty of determining from the ground or even by the most advanced methods of intelligence gathering whether a nuclear threat is involved, and since only the state under threat is really competent to consider whether “its very survival is at stake,” it would appear to be perfectly legal for a state to resort to self-defense measures of an anticipatory or preventive character, subject to the possibility of the Security Council holding, as a matter of political decision, that such anticipatory action did not amount to legitimate self-defense. In this connection, it is submitted that by holding the threat or use of the nuclear weapon to be contrary to the principles of humanitarian law, yet conceding the possibility of its use in the ultimate necessity of protecting the very existence of the state, the Court has opened the door to the possible disregard of all the principles of humanitarian law regarding collateral damage and the principle of proportionality.

From what has been said, it should be clear that regardless of any controversial views among the archeologists and anthropologists as to the origins of man’s warlike propensities, and regardless of the views of the clerics or doctrinal authorities as to the “justness” of war, or the explanations put forward by political leaders for resorting to war, or the arguments in favor or against the application of a particular restrictive rule offered by the military, or the claims of political scientists or pressure groups supporting world government or the abolition of war, at present there is absolute need for propagating rules of a legal character that will contribute to the reduction of unnecessary suffering or excessive damage and militate in favor of humanitarianism, to the extent that is possible in time of conflict - and all these interests, regardless of particular ideology, subscribe to this view.

It is not the fault of Quincy Wright, nor of those generations of international lawyers who preceded or followed him, that law is but the handmaiden of politics - or, in so far as the law of armed conflict is concerned, of the military. Therefore to stand with Cicero and Clausewitz in condemning or ridiculing the power of law in war, rather than with Wright in advocating its role in limiting the apparently inevitable atrocities is virtually to abandon principle for convenience. It is not so much a question of whether the law is inadequate, as whether the politicians and military authorities responsible for its observance and ensuring its enforcement are prepared to fulfill this task. As war becomes more impersonal with long-distance missiles and over-the-horizon targeting, it means that the horrors become less known and even less relevant to those who are involved in delivering the means of violence with the risk that, in the absence of intensive moral as well as legal training, condemnation will be directed merely at the enemy ignoring the equally illegal conduct of those on one’s own side. Too often, there has been truth in the statement that “the exigencies of war necessitated many so-called crimes, and the bulk of the rest could be blamed on the mental distortion which war produced. But we [have] publicized every known act of our opponents and censored any recognition of our own moral frailty in moments of desperation.”151 While it is true that that the television camera brings the horrors of war into the home it tends to do so as a matter of entertainment coming from far-off places, with the result that there is even less likelihood of there being a willingness to undertake risks in an effort to enforce the law than has been witnessed at the end of the twentieth century.
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