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As we approach the next millennium, both warfare and the prescriptive norms governing it are becoming increasingly complex. There are new victims of warfare, most notably the environment. Futuristic operations like information warfare are becoming a reality, challenging, in the process, such traditional notions as what constitutes a use of force or the degree to which methods of warfare must discriminate between protected and legitimate targets. Meanwhile, from incendiaries and anti-personnel mines to nuclear and chemical weapons, the international community is vigorously debating the acceptability of the instruments of war. To grasp the extent of dissonance regarding the law of armed conflict, one need only recall that despite the most discriminate and controlled air campaign in history, some reputable commentators criticized Operation Desert Storm’s bombing effort as replete with violations of humanitarian law.


Achieving normative clarity during this confusing transitional period requires policy-makers, scholars, legal practitioners, and operators to master not only the subtle nuances of the law of armed conflict (LOAC), but also the operational environment in which it is at play. Unfortunately, the desired mastery is often aspirational at best. Much scholarly comment is devoid of operational realism, while weapons development proposals and employment concepts are frequently treated as if they operate within a prescriptive vacuum. 


Law on the Battlefield is a noteworthy contribution to bridging the gap between law and operations. This should come as little surprise, for its author, A.P.V. Rogers, is a well-credentialed military officer, scholar, and participant in the development of the law of armed conflict. A retired Major General in the British Army, his resumé includes service as the Director of Army Legal Services at the British Ministry of Defense (MOD) and Delegate to the United Nations Weapons Conference. He has attended International Committee of the Red Cross meetings of experts on conventional weapons, directed law of war training in the British army, and served as a law of war adviser at the MOD during the Gulf War. The book itself grew from his 1994 LL.M Thesis at the University of Liverpool. To say that Rogers is qualified to comment on the law on the battlefield would be an understatement.


The work is not a comprehensive survey of the law of armed conflict in the mold of, for example, those of Dieter Fleck#1 and Leslie Green#.2 Instead, its sweep is more modest, narrowly focusing on that facet of LOAC that deals with combat operations on land. Aerial operations are included to the extent they have effects on the land, e.g., through bombing.


In the initial chapters of Law on the Battlefield, the foundational principles of LOAC (necessity, proportionality, humanity, and distinction) are discussed at some length. So too is the concept of military objective. Rogers then turns to the topic of required precautions during an attack–from the perspective of both the attacker and defender. Moving from the general to the specific, he next analyzes two areas of growing concern in the law, the protection of cultural property and the environment. The legal examination concludes with a discussion of criminal responsibility for violations of the law of armed conflict. As a closing chapter, Rogers has included a brief comment on the various roles of military lawyers. Intentionally omitted throughout the work is any substantive discussion of naval warfare, the use of particular weapons, or the law relating to the protection of victims of armed conflict. Rogers also limits discussion to international armed conflict, thereby excluding issues such as which law applies during civil wars.


Law on the Battlefield’s most interesting and provocative section is that addressing general principles, including the concept of military objective. Unfortunately, in the opinion of this reviewer, Rogers begins by allowing himself to fall into an archetypal morass when discussing the principle of military necessity. Necessity has been characterized variously. Some see it as a limitation on military operations, prohibiting any action which does not offer some articulable, and definite, military advantage. Others see it as an enabler, a principle which, in specified circumstances, allows exceptions to other rules which apply in armed conflict. Viewed thusly, it is most often used in after-the-fact justification–“I did X, an otherwise prohibited act, because it was militarily necessary.” Still others see it as an element of the rule of proportionality, which balances military advantage against collateral damage and incidental injury. Rather than distinguishing between the three, and proffering an opinion on the appropriate way to portray this seminal principle of law, Rogers asserts that military necessity is significant as to all three interpretations.


He is only partially correct. The fact of military necessity does operate in each of the three ways described. For example, pursuant to Article 53 of the Geneva Convention on Civilians, real or personal property in occupied territory cannot be destroyed unless its destruction is “rendered absolutely necessary by military operations.”3# Military necessity as used in this enabling sense is not a general legal principle; it is a fact, the existence of which is relevant to the specific principle of the law of armed conflict regarding the responsibility of an occupier. Similarly, the principle of proportionality found in Article 51.5(b) of the 1977 Additional Protocol I to the Geneva Conventions of 1949 prohibits “an attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.”4 In other words, military necessity (re advantage) is a theoretically calculable fact which must be balanced against unintended consequences in assessing compliance with the legal principle of proportionality.


To exist as a principle of law, military necessity must have independent legal valence. That can, by definition, only occur when it is characterized as a limitation, for, as a general rule, all that is not prohibited in international law is permitted. International law is a body of prohibitions, of inroads on the right of sovereign States to do as they please. These prohibitions may take various forms–conventions, custom, or general principles of law recognized by civilized nations#5–but they are, in the end, prohibitory in nature.�
Therefore, of the three meanings attributed to military necessity by Rogers, only the first should be considered a principle of law. As a principle, military necessity prohibits destructive or harmful acts that are unnecessary to secure a military advantage. Its classic definition came in The Hostages Case, a post-World War II war crimes trial. There, the Court stated that military necessity:





[D]oes not permit the killing of innocent inhabitants for purposes of revenge or the satisfaction of a lust to kill. The destruction of property to be lawful must be imperitively demanded by the necessities of war. Destruction as an end in itself is a violation of international law. There must be some reasonable connection between the destruction of property and the overcoming of the enemy forces.6





In other words, the actor must be able to articulate an imperative military advantage that he or she intends to achieve by the action. The act cannot be wanton, nor of marginal military value, and the motivations which underlie it must be military in nature.


Generally, the destruction of “military objectives” will meet the threshold of necessity. Roger’s treatment of the concept is excellent. He begins by tracing its development from the 19th Century, through its first explicit recognition in the Hague Naval Bombardment Convention of 1907,7# into the World Wars, and finally to its codification as Article 52.2 of Protocol I. The article provides that:





Attacks shall be strictly limited to military objectives. In so far as objects are concerned, military objectives are limited to those objects which by their nature, location, purpose or use make an effective contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage.#8





Though it is not a Party to the Protocol, the United States finds this article to be declaratory of customary international law.#9#


The analysis of the concept and its component parts, such as the term “effective contribution,” is crafted with great precision and includes multiple illustrative examples. In particular, he notes the two conflicting approaches to the identification of military objectives–listing those targets which meet the requirements of military objective, as was done in the 1923 Hague Air Rules,10 #and setting forth general criteria which permit a potential target to be evaluated in context, as in Protocol I. Rogers champions the second, accurately noting that “(e)verything depends on circumstances. It is not possible to lay down general exemptions.”11 In response to those who would argue for more objective criteria, he states that:





It is difficult...to see how objective criteria could be drafted without adopting the enumerative approach, which, first, can never be exhaustive and, secondly, cannot adapt to changing circumstances and technological and other developments....Objective criteria based on a non-enumerative approach would probably render almost nugatory the provisions for the protection of the civilian population which is assured, to some extent, by the subjective definition of military objectives coupled with the rule of doubt and the principle of proportionality.#12





Rogers convincingly defends the Protocol I military objective formula against criticism that it limits targets to objectives connected with a nation’s military effort (vice the much more inclusive category of those objectives which contribute to the war effort).13# In his mind, and that of this reviewer, the definition provided in the Protocol is broad enough to encompass most targets which planners would wish to strike: lines of communication, highways, electrical grids, and so forth. In fact, he sees difficulty with only one potentially appealing target set, the “general industrial and economic potential of the enemy.”14# While these targets may indirectly provide the financial wherewithal to support the enemy’s war effort, Rogers opines that their contribution is not an effective contribution to military action. By his interpretation of Article 52.2, a civilian truck carrying supplies to an opponent’s military forces would be a legitimate target; a civilian truck transporting oil to a neutral purchaser would not be. This analysis is correct. Article 52.2 may or may not be militarily sensible, but Law on the Battlefield’s conclusion as to its meaning is persuasive.�
To illustrate the concept of military objective, Rogers draws on examples from the 1990-91 Gulf War. Accurately rejecting allegations that Coalition forces failed to abide by the laws of armed conflict, he directly counters two pervasive criticisms. First, he notes that it is the rule of proportionality, not the concept of military objective, that safeguards against abuses involving joint use objectives such as an electrical grid. In other words, the question is not whether an electrical grid is civilian in nature or not, it is whether the collateral damage and incidental injury that will inevitably result from bringing it down is outweighed by the military advantage that will accrue. Additionally, he rejects the allegation made, for example in Chris af Jochnick and Roger Normand’s interesting, but somewhat misguided Harvard International Law Journal article on the war,15# that reattacks on disabled electrical facilities served no military purpose. In fact, the subsequent attacks were necessary to keep them in that state. These are but two examples of the keen military acumen displayed by Rogers throughout the book.


The discussion of the principle of proportionality is thorough, but contains a number of assertions certain to raise eyebrows. For instance, Rogers states that:





A munitions factory is such an important military objective that the death of a large proportion of the civilians working there cannot be said to be disproportionate to the military gain achieved by destroying the factory. A more significant factor is the number of incidental casualties and the amount of property damage caused to civilians living nearby if the factory is in a populated area.#16





He goes on to cite with approval a similar approach taken by Hays Parks:





Parks raises two interesting further points: first, that civilians working within a legitimate military target who are killed when it is attacked should not be regarded as collateral casualties and, therefore, should not be taken into account when applying the proportionality rule; and secondly, that the attacking commander should be given credit for any civilian casualties caused through the failure of the defenders to take precautions against the effect of attacks. Both these points are valid, though there would still be an obligation on the attacker to take feasible precautions to minimize the risk to civilians working within the military target.#17





That this is the proper understanding of proportionality is reasonably debatable, at least in terms of Protocol I proportionality. The Protocol excludes no category of civilians from consideration under the rule of proportionality. Indeed, one of the lead commentaries on the Protocol draws exactly the opposite conclusion, suggesting that civilians found at a legitimate target must be included in proportionality calculations.#18 Since no other law of armed conflict convention purports to make such a distinction between civilians when applying proportionality analysis to a target, the asserted exclusion would have to be based in customary international law, assuming it exists at all.


Yet, while such a rule would be attractive to an attacker, and deny malevolent defenders who might use civilian shields as an “effective defense,” it would run contrary to the architecture of the law of armed conflict. In general, the law of armed conflict is not about staging a “fair fight” between opposing States. On the contrary, it is primarily designed to ensure the fight remains humane, to the extent possible. To do so, it creates distinctions between those directly involved in combat (combatants) and those who are not (non-combatants). The “right” of protection from hostilities inures to the individual civilian, not to his State (although he generally must rely upon the State to assert and enforce that right). Therefore, it is not the State’s “right” to forfeit by, e.g., failing to take appropriate precautions against danger to civilians or employing them in the armament industry. Moreover, the attacking State is not empowered to ignore the existence of the right, except in extreme cases.#19 Those cases are limited to situations where the civilian has become a de facto combatant by engaging directly in hostilities (an illegal combatant).#20 Civilians do assume a risk when they work in armament factories and other military objectives, the risk of incidental injury. However, the better interpretation is that assumption of the risk of incidental injury by a civilian does not release the attacker from an obligation to perform proportionality calculations. After all, though not all humanitarian law makes sense in all situations, once it begins to be qualified, its normative efficacy will inevitably plummet.


Rogers recognizes this point when he labels as “an extreme view” the contention that attacking a civilian ought to be lawful “if his immunity from military service is based upon the conclusion that continued service in his civilian position is of greater value to a nation’s war effort than that person’s service in the military.”#21 For Rogers “[t]he idea that civilians should have quasi-combatant status depending on the job they do seems to take little account of the confusion that it would cause. If there is any hope that the law will be complied with, the rules must be as simple and straightforward as possible.”22# Thus, he treats the combatant–non-combatant distinction as sacrosanct when direct targeting is involved, but is willing to recognize categories of excluded civilians when assessing incidental injury in application of the proportionality rule. This disparate treatment is hard to justify, at least as a matter of law


Ultimately, Rogers proposes the following target analysis:





1. Is the target a military objective?


2. Is the attack indiscriminate?


3. Is the rule of proportionality likely to be offended?#23





In general, this is a solid approach for planners, operators and judge advocates to employ in determining whether an attack would be lawful or not.#24


Perhaps the best parts of the book are the two chapters on precautions during attack, the first on those precautions which the attacker must take, the second on the responsibilities of the defender. It is not only a useful and well-done analysis, but it also fills a relative lacuna in discussions of the topic. In most LOAC discussions, the emphasis is on whether the target can be attacked (military necessity/military objective) or on the quantum of damage to civilians or civilian objects that can result. By contrast, Rogers concentrates on the duty of care owed by the attacker and defender to civilians and civilian objects. This is more than mere proportionality. For instance, Article 2 of the Naval Bombardment Convention#25 imposes a duty on an attacker to take “all due measures in order that the town may suffer as little harm as possible.” In other words, there is a duty to restrict collateral damage, not simply ensure that it is outweighed by the military advantage likely to result from the attack.


The section on the requisite precautions expected of an attacker includes an excellent description of the historical development of the requirements. It begins with the Greco-German Mixed Tribunal set up under the Peace Treaty of Versailles in 1919, which considered several cases involving precautions allegedly ignored during air attacks. In Coenca Brothers v. Germany, for instance, Germany was held liable for damage to coffee during an air raid against Salonica.26# The Tribunal applied Article 26 of the Hague Regulations, which required a warning of impending bombardment, to the aerial arena by analogy.#27 Unfortunately, such nascent steps in the elaboration of a law of aerial warfare proved stillborn when viewed in terms of World War II practices. As Rogers notes, by 1943 there was “little discernible evidence of precautions being taken to protect civilians from attack.”28# Even in later conflicts, requirements such as the issuance of warnings were largely ignored.


The need to formally express “rules” governing precautions was recognized by the Diplomatic Conference which issued Protocol I in 1977. In Article 57.1, Parties agree that “constant care shall be taken to spare the civilian population, civilians and civilian objects” during military operations. Specifically, those who “plan or decide upon an attack” are obligated to:





(i) do everything feasible to verify that the objectives to be attacked are neither civilians nor civilian objects and are not subject to special protection....;


(ii) take all feasible precautions in the choice of means and methods of attack with a view to avoiding, and in any event to minimizing, incidental loss of civilian life, injury to civilians and damage to civilian objects; [and]


(iii) refrain from deciding to launch any attack which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.#29�
Moreover, in the event of there being alternatives to achieving a particular military objective, that which causes the least danger to civilians or possibility of destruction of civilian objects must be selected, all other things being equal.30# Advance warning must also be given when doing so is feasible.31# Reviewing the Gulf War, Rogers concludes that “the allied bombing campaign can be seen as a good example of the application in practice of the principles of Article 57 of Protocol I.”32 The United States views the article as reflective of customary international law,33 a fact reflected in its inclusion (albeit without citation to the Protocol) in the Air Force’s law of armed conflict manual.#34


As should be expected, subjective standards such as “feasible” or “may be expected” beg the question of responsibility, if not in the minds of judge advocates, certainly in those of individuals tasked with planning and executing an attack. Rogers takes the sensible, and supportable, approach of urging that the standard be interpreted as subjective, i.e., based not on what actually happened (measured in terms of injury to civilians or damage to civilian objects), but rather on what should reasonably have been expected to have resulted given the context and the information available to the commander at the time the attack was planned and executed. Of course, this raises further questions such as the Commander’s responsibility for the actions (or lack thereof) of his staff, whether standards vary based upon the differences in information technology available to belligerents, the extent of the obligation to reconsider or verify information already received, and the degree to which information can generate a requirement to seek further information. In response to these and similar questions, Rogers proposes what might be best labeled a “reasonable planner/warfighter” standard. It is a standard consistent with that expressed by the court in the oft-cited war crimes trial of German General Rendulic following the Second World War.#35


Rogers concludes the section on responsibility with a listing of what he believes to be an operator’s responsibilities when conducting an attack. It is a listing which merits reprinting for those who may be faced with making such difficult decisions in the future.





1. When planning military operations always take into account the effect they will have on the civilian population and civilian objects, including the environment.�
2. Do everything feasible to verify that the target is a military objective.


3. Take all feasible precautions to reduce incidental damage and loss. This will involve a careful choice of weapons as well as care in preparing the plans for carrying out the attack.


4. Observe the rule of proportionality. This requires a calculation of the likely casualities, both military and civilian, and damage compared with the expected military advantage. It is probably too early to say whether it also involves an assessment of the risk and effect of weapons malfunctioning or of human error but it certainly does not include matters over which the attacker has no control, such as the effect of enemy action. Obviously, factors such as air supremacy or the availability of smart weapons will weigh heavily in favour of taking precautions to protect the civilian population.


5. Be ready to cancel or suspend an attack, if necessary. This also involves weighing military against humanitarian considerations.


6. Give warnings, unless the circumstances do not permit.


7. Consider carefully his choice of targets in terms of what offers the best military advantage with the least incidental loss or damage.


8. Ensure that target lists are kept constantly under review in the light of changing circumstances.36





These are obligations that apply at every level, from planners and commanders to pilots and soldiers.


Prior to Protocol I, a corresponding obligation on the part of the defending State to take precautions to protect its own civilians and civilian objects during an attack was seldom asserted. Indeed, beyond the construction and use of air raid shelters and the evacuation of children from potential target areas, such as London, there was minimal State practice in this regard. Article 58 of Protocol I, therefore, forges new ground by imposing precautionary obligations upon the defending State. There are three. The first two are specific: “endeavour[ing] to remove the civilian population, individual civilians and civilian objects under control [of a Party to the conflict] from the vicinity of military objectives” and “avoid[ing] locating military objectives within or near densely populated areas.”37# The third is the general obligation to “take the other necessary precautions to protect the civilian population, individual civilians and civilian objects under their control against the dangers resulting from military operations.”38 The US Air Force has adopted a position on the issue which mirrors that found in the Protocol.#39


Rogers takes a very practical approach to Article 58. For instance, with regard to the requirement for removal of civilians from the vicinity of military objectives, he notes that evacuation itself may cause hardships due to shortage of shelter, weather, etc. Thus, and reflective of his general approach to the law of armed conflict, compliance must be evaluated contextually. He also urges that, given the confusion likely to be generated by an impending bombardment, measures be taken during peacetime to facilitate evacuation. The German emergency laws addressing such matters as the supply of food and water, shelter, and evacuation procedures are offered as positive examples. Rogers’ practicality is also apparent in his discussion of the requirement to separate civilian objects from military objectives. While he argues that there is no obligation to move such existing military objectives as Heathrow airport or the British Ministry of Defense from London, an effort to review potential military targets generally could be made with an eye towards identifying those that could feasibly be moved to locations less likely to endanger civilians or civilian objects if attacked. Moreover, he urges that the Article 58 requirements be a factor in future placement decisions.


Much more complex is the issue of a defending State which either does not care to protect its civilians and civilian objects or, more nefariously, seeks their death and destruction for the propaganda value yielded. This was clearly the case with Saddam Hussein during the Gulf War. For instance, the Iraqis conducted an evacuation exercise in Baghdad during the month preceding the air campaign; nearly one million civilians were successfully evacuated from the city. Yet, when the campaign commenced on January 17, 1991, no evacuation occurred.#40 Other examples included the storage of military supplies in civilian locations and the well-known placement of two fighter aircraft next to the Temple of Ur.#41


Does the failure of a defending State to comply with its obligations release the attacking State from its own? This issue was discussed analogously to some extent supra in the context of proportionality. With regard to the duty of precaution, Rogers specifically singles out the current United States Air Force position as articulated in its law of armed conflict manual. It provides that “[a] party to a conflict which places its own citizens in positions of danger by failing to carry out the separation of military activities from civilian activities necessarily accepts, under international law, the results of otherwise lawful attacks upon valid military objectives in their territory.”42 Rogers rejects this position, at least in terms of Article 58, as a matter of law. Of course, one must be careful to bear in mind that the Air Force position is vis-à-vis customary international law, whereas Rogers is interpreting a provision of an international convention to which the United States is not a Party.


That said, his rationale is persuasive. For instance, and as discussed earlier, the use of civilians to shield a military target does not, under the Protocol, release an attacker from its obligations to take precautions when attacking.#43 Additionally, he points out that whereas violation of the attacker’s obligations to take precautions would likely be characterized as a grave breach of the Protocol if excessive loss of civilian life ensued,44# the defender’s breach of the obligation to take precautions or to distinguish between civilian objects and military objectives would not.45# Furthermore, citing Frits Kalshoven, he highlights the truism that Article 58 “precautions against the effect of attacks have not been introduced to facilitate military operations.”46 It is this latter point which is most persuasive, for it is necessary to inquire into the underlying rationale for a positive law provision before it may be properly interpreted.#47 Ultimately, he concludes that a violation by a defender of its obligation to take precautions would merely be a factor in mitigation should the attacker violate its own.


For Rogers, the Protocol falls short in this regard by failing “to achieve an objective balance between the rights and duties of attackers and defenders” and, perhaps, by “encourage[ing] defenders to violate the law of war.”48# In particular, he notes, citing the US Gulf War reports, that “media attention is likely to focus on the incidental loss and damage caused by the attacker rather than on the perfidious activities of the defender.”#49


This reviewer is not convinced. First, humanitarian law is not intended to balance the rights and duties of attackers and defenders; fairness is not the issue, a fact illustrated by the equal applicability of the jus in bello to all Parties regardless of their culpability under the jus ad bellum. To the extent there is a balancing, it is between the “right” of belligerents (without distinction) to pursue legitimate military objectives and the right of “non-participants” to be free from the direct effects of warfare. Seldom does this corpus of law evidence a balancing of interests as between the attacker and defender State.


The argument that violations might be encouraged is theoretically sound, but in practice likely to prove excessively legalistic. Take the case of the bombing of the al-Amariyah Bunker on February 13, 1991, in which some 300 Iraqi civilians died.#50 Unbeknownst to the Coalition, Iraqi officers were bringing their families into the bunker, an important command and control facility, to protect them from Coalition night bombing. The fact that Coalition forces were unaware of the presence of the civilians absolves them of legal responsibility for their deaths.


However, assume, for the sake of analysis, that it was the Iraqi government’s policy to use hardened military facilities to protect its population. Assume further that this was known to Coalition intelligence. Applying Protocol I, the Iraqi action would not have released the Coalition air forces from their obligation to take precautions in attacking such facilities, and in determining whether the expected military advantage was proportional to the incidental injury likely to result. Can it seriously be asserted that a defending State hoping to achieve a publicity victory would be deterred from placing civilians there by the fact that its opponent’s spin masters would be able to discount the resultant–and reasonably anticipated–civilian casualties by pointing to the fact that the defending State placed them there in violation of its own legal obligations?


Even more fundamentally, what is often forgotten in such claims is that the attacker is already entitled to target the bunker if the attack is proportionate and all necessary precautions are taken. Thus, the scenario envisioned only arises in cases where the attacker fails to take those precautions set forth in Article 57 or when the anticipated result is disproportionate. The argument that “we knew civilian casualties in excess of those merited by the military advantage gained would result, but legally it is the other side’s fault” is unlikely to be well-received, regardless of jurisprudential niceties. Similarly, the contention that “our knowing failure to abide by the precautions usually mandated in an attack is justified by the opponent’s malfeasance” will hardly counter the images of children’s bodies being pulled from the ruins of a target. To assert the contrary is to forget the controversy generated by the legally and morally much clearer al-Amariyah incident or the debate, even within mature and rational circles, over the bombing campaign as a whole. Thus, even if the legal playing field were leveled a bit as proposed by Rogers, the reality of media impact on warfare would probably convince most commanders to forego an attack which is arguably justifiable based on the other side’s misconduct.


After analyzing precautions generally, Rogers addresses two specific issues, cultural property and the environment. The bulk of the cultural property discussion centers on the Cultural Property Convention of 1954,51# to which the United States is not a Party. After analyzing such matters as the nature of the protections it affords cultural property, how property may physically be guarded, the rules regarding transportation thereof, and the duty of defenders regarding protection of their own property, he concludes that the primary advantage of the Convention “is not so much the protection it affords, which can be waived by officers at a relatively low level, as the discipline it imposes on states in peacetime with regard to identification, marking, registration and siting of cultural property.”52


Turning to the environment, Rogers provides a good basic analysis of the two Conventions which bear directly on the environment during armed conflict–the Environmental Modification Convention (ENMOD)53# and Protocol I. As to the former, he correctly emphasizes its limitation to the “use of environmental modification techniques having widespread, long-lasting or severe effects as the means of destruction, damage or injury to any other State Party.”#54 An environmental modification technique is one involving the “deliberate manipulation of natural processes” to change the “dynamics, composition or structure of the earth, including its biota, lithosphere, hydrosphere and atmosphere, or of outer space.”55 Others have interpreted it more broadly, and incorrectly. For example it has been suggested that destroying forest areas to deprive the enemy of cover would violate ENMOD.56# In fact, it would not, for there is no manipulation of any natural process.


Given the improbability of attempting to modify nature’s processes as a means of warfare, it is Protocol I, rather than ENMOD, which is likely to have the greatest impact on warfare. Article 35(3) prohibits “methods or means of warfare which are intended, or may be expected, to cause widespread, long-term and severe damage to the natural environment,” while Article 55 imposes a duty “to protect the natural environment against widespread, long-term and severe damage.#”57 It is specifically prohibited to use methods or means “which are intended or may be expected to cause such damage to the natural environment and thereby to prejudice the health or survival of the population.”#58


Rogers draws attention to various criticisms of the Articles. For instance, the formulae are imprecise. What does “widespread, long-term and severe” mean? Additionally, the relationship between ENMOD and Protocol I is unclear. Why is ENMOD framed in the disjunctive (or), while the Protocol uses the conjunctive (and)? Yet despite these and other deficiencies he comes to the same conclusion as the majority of the commentators who have considered the subject:





[T]here is already a respectable body of treaty law which, whether directly or indirectly, protects the environment. It may be that energies would be better directed towards encouraging states to adhere to those instruments, and reflecting them, and any “soft law” instruments to which they had subscribed, in national law and military manuals, than in negotiating new, and in some cases, somewhat fanciful texts.59#





While this reviewer agrees that the time to launch into a major international effort to produce a convention to safeguard the environment during armed conflict may not be upon us, nevertheless the contention that current law suffices to provide adequate protection of the environment has been challenged in the pages of this Journal and elsewhere.#60


In the final substantive chapter, Rogers explores the issue of criminal responsibility. He begins with a discussion of command responsibility, basing his analysis on both war crimes trials, such as those of Generals Yamashita and Von Leeb, and Article 86 of Protocol I:





The fact that a breach of the Convention or of this Protocol was committed by a subordinate does not absolve his superiors from penal or disciplinary responsibility, as the case may be, if they knew, or had information which should have enabled them to conclude in the circumstances at the time, that he was committing or was going to commit such a breach and if they did not take all feasible measures within their power to prevent or repress the breach.61





Four questions are then analyzed: 1) Is the commander liable for not taking steps in advance to prevent the commission of offenses? 2) To what extent is knowledge of the commission of the offenses required as a basis of liability for not intervening to stop offenses? 3) What is the extent of duty to inquire whether offenses are being committed? and 4) Is there a difference between the duty of a commander and his liability for crimes committed by others? Rogers finds that commanders are obligated to take those steps necessary to prevent offenses, but that they will not be liable for the actions of their subordinates unless there is some evidence of knowledge, either actual or inferred from the circumstances (a should-have-known standard). Commanders should inquire into what is occurring in their command whenever they are put on notice that there may be problems therein. Finally, Rogers notes that there is a fine distinction between complicity in a war crime by a commander and the failure to take steps necessary to prevent them in his or her role as the commander. He accurately suggests that in close cases it may be more prudent to charge the commander with a dereliction of duty (itself a war crime in certain circumstances), rather than as a party to a crime which has been committed by another.62


Rogers also addresses the other recurring issue presented in the prosecution of war crimes–the defense of superior orders. After correctly noting that most commentators, and courts, reject the defense, he notes a division into two camps. The first, represented by Yoram Dinstein, rejects the notion of superior orders as a defense altogether.#63 The second, evidenced by the work of Leslie Green, rejects the defense if the order in question is manifestly illegal.#64 Rogers finds the Dinstein school to be more compelling. Rogers essentially rejects the Green approach as impermissibly allowing an “ignorance of the law” defense. He asserts that the fact that there were superior orders should be a fact in mitigation, and concludes with the hope that in cases where the law is unclear or controversial “the accused will not be prosecuted or, if prosecuted, given the benefit of any doubt by the court.”65


In this reviewer’s opinion, Rogers could not be further from the mark. What he fails to consider is that in many cases the individual alleged to have committed the crime will be tried by the other side’s tribunals. One has to wonder how likely the post-World War II opponents of either the British or Americans would have been to exercise prosecutorial discretion in favor of an accused or grant him the benefit of the doubt had they conducted war crimes trials. How likely is it that the North Koreans, Chinese, North Vietnamese, or Iraqis would have been so disposed? What about those States with whom conflict may be possible in the future, such as the Libyans?


Of course, he is arguing for a standard that is familiar in the criminal law systems of many countries. The difference, however, is the discipline necessary to effectively execute combat operations. Commanders must be able to expect their orders to be followed promptly and precisely. Yet, by definition, an order that might be illegal, but not manifestly so, is unclear. Thus, soldiers will be caught on the horns of a dilemma. If the order is in fact legal, and they guess wrong, then they will be subject to punishment for disobeying a lawful order. On the other hand, if it is illegal, and they guess wrong, then they risk prosecution for a war crime. By contrast, the “ignorance of the law is no defense” standard is “fair” in the civilian context because there is no punishment for a failure to act.66# When doubt exists (or should), the civilian need merely refrain from the conduct to avoid prosecution.


Finally, Rogers does acknowledge the difficulty of accurately identifying what the law is; his conclusions as to that imprecision, however, are unacceptable. If two such law of armed conflict illuminaries as Dinstein and Green cannot agree on the state of the law, how can a just system impugn such knowledge to the common soldier, who in many countries is poorly trained and ill-educated? Interestingly, Rogers poses the example of a soldier using riot control agents to clear a trench. At trial he urges, as have some countries, including the United States, that the 1925 Gas Protocol does not extend to such agents.#67 If the court rules against him on this issue of law, Rogers concludes that “it is hoped that the tribunal would make an allowance for the fact that the law on this point is the subject of controversy and either acquit or impose only a nominal punishment.”68 The problem is that Rogers is relying on courts to come to the right result as a matter of “grace,” rather than law. It is a reliance that is fragile at best. Therefore, Rogers’ own acknowledgment that “[m]any military men–understandably given the importance of orders in the military context–cling tenaciously to the manifest illegality test,”69 should come as no surprise given the alternative.


What is also disappointing with regard to the book as a whole is that, while relying so heavily on Protocol I, it devotes little if any attention to the status of that instrument in international law. Presently, for example, the United States and France remain non-Parties.70 Even the United Kingdom, which Rogers served as a senior legal official concerned with the law of armed conflict, remains a non-Party, though it has announced its intention to ratify the Protocol at some future date. Indeed, during the Gulf War, of the major participants, only Syria was a Party. Clearly, the book would have been well-served by an overall discussion of status, together with mention of whether individual articles which were cited within it are controversial or not.71


Putting aside the substantive disagreement of this reviewer with the author over a number of points (to some extent an inevitable phenomenon in a review essay), Law on the Battlefield proves an important addition to the understanding and dissemination of the law of armed conflict. It is well-written and well-documented, covers the ground it intended to in a comprehensive fashion, is replete with relevant examples from actual operations of the principles discussed, and evidences a keen grasp by the author of the practicalities involved when combat confronts law. General Rogers is to be complimented, and thanked, for narrowing the gap between practitioner and commentator. There is little doubt that Law on the Battlefield should be included in the library of anyone–academic, judge advocate, or operator–concerned with the conduct of armed conflict.�
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