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In the film "Breaker Morant" we find a young officer with little or no practical legal experience detailed to defend a trio of officers1 on trial for their lives, charged with offences against Boer personnel which today we would probably call war crimes, although since the personnel concerned were charged by their own military authorities the charges were lodged under national military law.
Even during the Second World War, at least in India Command, similar means were resorted to in seeking out defending officers. In 1941, I graduated with a first class LL.B. degree from the University of London, having taken public international law as one of my options, but I had never seen the inside of a courtroom . After a few months in the King’s Royal Rifle Corps I was subjected to an intensive course in Japanese–reading but not speaking–and in due course arrived in India as a qualified translator of captured documents. In this capacity I learned a great deal, from the Japanese point of view, about the Indian National Army. The I.N.A. was recruited by the Japanese from captured personnel in the Indian Army and was inspired with the thought that it was to be used to secure the independence of India with Japanese help, and two divisions eventually participated in the fighting in Burma. On one occasion the Lieutenant-Colonel running the translation section was called upon as a language expert to give evidence by translating a captured diary at the court martial of an officer in the I.N.A. Having destroyed the prosecution case with the casual remark that no Englishman could ever be regarded as an expert in translating Japanese, he was asked if he knew of any young officer with legal training who could be called upon to defend in some of the forthcoming trials of such Indian personnel. In a magnanimous sort of fashion he remarked that he had a young ‘lawyer’ in his office–he did not state that his sole knowledge of law was what he had studied for his degree–who also knew about the I.N.A. from the Japanese standpoint.
Shortly thereafter I was told that I was to defend two Indian non-commissioned officers who, as members of the I.N.A.2, were charged with waging war against the Crown, the name by which treason was described in the Indian Penal Code. I explained that though perfectly willing, there were a number of problems. In the first place, I did not speak Urdu or any other Indian language, while neither of the accused spoke English. I was assured that a competent translator would be provided. I next explained that I had taken English criminal law in my examinations, based on Kenny’s Outlines,3 supplemented by Harris and Wilshere,4 and that I had never even looked at the Indian Penal Code, let alone the Indian Code of Criminal Procedure–I had not even studied procedure as one of my degree subjects. This did not seem to worry the Adjutant-General’s Department, which was responsible for organizing the trials. I was assured that the two Codes would be given to me and that as a "qualified lawyer" I would have absolutely no difficulty in "mugging up’’ such law as I would need to carry to my task as defending officer. I then pointed out that the Indian Manual of Military Law was different from the British Manual, which was the only one which existed in the Translation Section’s office, and which in any case I had never looked at. Once again I was assured that the volume would be provided and that I would have no difficulty. Bolstered by these assurances as to my competence, I agreed to undertake the defence and visit my clients in the Red Fort jail in Delhi.
Having agreed to undertake the defence I was then presented with a charge sheet and the summary of evidence, armed with which I enquired of my clients whether they had any objection to my appearing for them. They were so thrilled to have anybody defend them that it did not worry them in the slightest that I was young, a British officer and, as I informed them, had never been in court before. Before reading them the charge sheet I had made sure that I knew what I was talking about, having secured from the Prosecution Section, General Headquarters, copies of the two Codes, the Manual and Ratanlal.5 My clients were charged with ‘Committing a Civil Offence’ contrary to section 41 of the Indian Army Act, 1911. The offence in question was "Waging War Against the King." Contrary to Section 121 of the Indian Penal Code, 1860, which carried a penalty of death, transportation for life, or even a fine according to the Indian Law Commission,6 the words "waging war against the king" seem naturally to import a levying of war by one who, throwing off the duty of allegiance, arrays himself in open defiance of his Sovereign in like manner as a foreign enemy would do," and ‘waging’ is used in the same sense as is "levying" in the English Treason Act of 1351.7 According to Ratanlal, "an assembly armed and arrayed in a warlike manner for any treasonable purpose is bellum levatum, though not bellum persussum. Lifting and marching are sufficient overt acts without coming to a battle or action.8 No specified number of persons is required, and any individual found carrying arms on behalf of the enemy may be charged with waging war contrary to section 121. My clients agreed that they had been carrying rifles given them by the Japanese and which they were supposed to use if they came upon any member of the British forces while gathering information. Unfortunately, they still had in their possession their Indian Army identity discs, issued to them on enlistment, at which time they had taken an oath of allegiance. I put in a plea of not guilty on the basis that as prisoners they were acting under duress, having joined the I.N.A. after the British surrender at Singapore, when General Perceval had instructed the Indian personnel to obey all orders given them by the Japanese, who had duly informed them that they were enrolled in the Indian National Army.
It was by no means a matter of surprise when my clients were found guilty and duly sentenced to death. My connection with my clients was, however, apparently not yet over. About two weeks later the prosecuting officer telephoned and enquired whether he should pick me up the following morning at 7 a.m. When I asked why this was being suggested, he asked "don’t you want to see your clients hang?’" I declined the offer insisting that this was beyond my duties as defending officer, particularly as my clients had made no such request. I subsequently asked an American friend in the United States legal service for his views on this matter. He stated that he considered it to have been my duty to attend and maintained that Oliver Wendell Holmes had believed it the duty of the defence to ensure that the method of execution was in fact that prescribed by law. He did not seem impressed by my argument that this was the task of the Governor of the jail, of the doctor and any minister of religion present at the execution.
Having proved to the satisfaction of the prosecution authorities that I was a most competent defending officer from their point of view, I was shortly thereafter appointed to defend another ex-member of the British Imperial Forces charged with waging war. This time the accused was a member of the Burma Frontier Force which was part of the Burmese police forces and disciplined under the Burma Frontier Force Act, 1937. This Force, with the accused, a mere nineteen years of age, was left behind when the British withdrew from Myitkyina during the retreat from Burma. After the Government of Burma had established itself in Simla, India, a notification was issued by the Governor or Burma under the Burma Army Act, 1937, making the Burma Frontier Force subject to the Burma Army Act. by section 5, "The Governor may, by notification, apply all of or any of the provision of this Act to any force raised and maintained under the authority of the Governor," and s. 41 of the Act was to the same effect as s. 4 of the Indian Army Act.
Once again I was unable to speak directly to my client and had to conduct all my inquiries through an interpreter, but on this occasion a different line of defence presented itself, while the evidence against him was also somewhat different. The accused had been picked up in civilian clothes behind the British lines while in possession of a document in Japanese certifying him to be a member of the Hikari Kikan. This was in fact an underground intelligence organization somewhat similar to the British Force 136. My colleague assured me that he was aware of this and I reminded him that at some stage he should bring this to the notice of the court, which was under the presidency of a permanent president who had been in the Army for some thirty years. The Judge Advocate in this case was a young Indian officer and this was his first case. I suppose now I would agree that the line of defence I put forward was, from his point of view, completely unfair.
In the first place, I pleaded to the jurisdiction contending that the court had no power over this particular individual. I argued that since he was in the police it was not illegal for him to obey orders of the occupying authority in connection with "public order and safety,"9 and that any policeman serving under the occupying authority could, ‘take an oath of obedience, but not of allegiance."10 In further support of my plea to the jurisdiction I put forward the opinion that the maxim ignorantia Juris neminem excusat was not an irrebuttable presumption. Since the Burma Frontier Force had been brought within the terms of the Burma Army Act subsequent to the fall of Myitkyna and the time when the accused came under Japanese control, he could have no way of knowing what changes had been made in Simla, while he was in Burma in a place so completely under Japanese control that there was no possible way in which he could have become aware of the changed legal status of his Force. I argued that the normal legal principles concerning ignorance of law could not reasonably be applicable and suggested that a more liberal interpretation of the maxim should operate. In support of this argument I cited Roman law which permits ignorance of the law as a defence to minors, women and soldiers.11 I further sought to put forward an extended meaning to the doctrine of postliminium12 contending that a man’s legal status could not be adversely altered while he was in enemy hands. At this stage, the Judge Advocate suggested the arguments I was putting forward were arguments under international law and not Burmese military law, and he suggested to the President of the court that it might not be out of order for the Judge Advocate General’s representative to be invited to hear and contest these arguments. I raised no objection and now suggested that the case might be covered by the principle laid down in R v. Bailey.13 The headnote to this case reads: "A prisoner was indicted for maliciously shooting; the offence was within a few weeks after 39 Geo. 3, c. 37,14 passed, and before notice of it could have reached the place where the offence was committed. On case, the judges thought he could not have been tried if the 39 Geo. 3, c. 37 had not passed, and as he could not know of that Act, they thought it right he should have a pardon.’’ The J.A.G. representative was not impressed by my arguments and, after seeking to controvert them, pointed out that responsibility for deciding whether the plea to the jurisdiction was valid or not belonged to the Judge Advocate. The latter then asked for an adjournment while "I communicate with my gods,’’ who apparently instructed him to reject the plea.
With the rejection of the plea to the jurisdiction the trial proceeded. The prosecuting officer presented the Hikari Kikan pass together with a certified translation. Immediately the President enquired whether the pass had been shown to me as defending officer and when assured that I had seen it he asked who had made the translation. The atmosphere in the courtroom was interesting when the prosecutor replied "The defending officer, sir." The prosecutor, despite our earlier discussion, failed to bring to the attention of the court the nature of the Kikan, and I did not consider this to be my responsibility as defending officer. Even though I had been unable to convince the Judge Advocate or his senior officer of the validity of my arguments and my client was found guilty, the sentence in this instance was one of transportation for life and not death. Since the Burmese National Army to which he belonged, under the command of Aung San changed loyalties during the British advance in Burma and was able to secure the independence of Burma under Aung San’s leadership in 1947, my client spent a mere two years in jail.
As a result of this decision, the prosecution section changed its view as to my usefulness as a defending officer, and a request went into General Headquarters for my transfer from the Japanese translation section to prosecution.
While this was being arranged, I received a request to defend a young officer in the British Intelligence Corps who had only been in India a matter of ten days and was now under close arrest. The facts as outlined in the summary of evidence bear repeating. Apparently, while on duty outside New Delhi’s leading hotel, after malaria time, a lance-corporal in the Royal Corps of Military Police felt something pressed into the small of his back and he was told" Reach for the sky, I’m Lemmy Caution!"15
He was surprised to find a British lieutenant wearing shorts and shirt-sleeve order standing with two fingers forming a "gun." He told the lieutenant not to be foolish and to go home. This apparently upset Lieutenant ‘L.’, who knocked the M.P.’s cap off, and as the latter bent to retrieve it he was rabbit punched. At this juncture the M.P. decided it was perhaps wise to send for the Provost Marshal, who arrived with his Assistant to the that L. had now wandered back into the hotel and was happily flicking cigarettes from the mouth of any officer or civilian he came across. Fortunately they were tolerant and assumed that he must have been drunk and lodged no complaint. The Provost Marshal, however, did not see the situation in the same light. He and his assistant grabbed L., and without telling him he was under arrest, frogmarched him from the hotel and placed him in a military police truck.
On returning him to his tent, L. was sick and was permitted to obtain a handkerchief from his uniform trunk. He did so, and at the same time confronted the two military police officers with a pistol. This was taken from him and he was ‘placed’ on his cot. The mess sergeant major was in the next tent and later testified that he went to L.’s tent having heard a "thud, as of a sack of potatoes being thrown down." L. was left under close arrest in the charge of another lieutenant–a rather strange procedure because normally the escort to an officer under close arrest should be senior to that officer–and during the night the escort awoke to a noise. He discovered that L. was turning on his cot and placing his head at its foot. On enquiring the reason for this manoeuvre, L. informed him that by so doing "the ‘wog’ who wants to stab me through the tent window will miss."
The charge sheet that accompanied this summary of evidence started off by charging L. with an offence under s. 41 of the Army Act, with "Conduct Unbecoming an Officer and a Gentleman." It then proceeded to list a series of offences contrary to the dress orders, with assault of a military policeman, with drunkenness, with threatening the Provost Marshal with a pistol–in fact, I had the feeling that my client was charged with everything but murder and treason! On visiting him, he informed me that he had already been in touch with his former commanding officer in England and had received a reply from him. I asked to see this telegram, which stated quiet simply "the last time this happened to you, you danced on the piano in the mess." I suggested to L. that this was unlikely to be of much assistance to him. I asked what had happened. Apparently, when he had disembarked in Karachi he went down with mild dysentery and after a few days moved on to Delhi for further posting. He spent a day or two recuperating, during which time he had been reading a number of Cheney novels. The day of the incident was his first day out and he visited the bar of the hotel where he had something to drink. He was unaccustomed to heavy drinking and had never before tasted Indian gin, and the one sold at that particular hotel possessed a "kick" like that of the hind leg of a mule. He couldn’t remember how much he had consumed, but stated that he had started drinking at about 11 a.m. and remembered picking himself up off the floor of the gentlemen’s lavatory at about 5:30 p.m. I assumed that he must have had about half-a-bottle or more.
Things looked bad and I saw little chance of any successful defence. I told L. that, as I assessed the situation, he would be lucky if he were only cashiered and not then immediately conscripted as a private. I suggested that it might be a good idea to write a letter resigning his commission on health grounds if we could get a psychiatrist’s report to support him. L. maintained he was not mentally unsound, but eventually accepted my reasoning that a psychiatrist’s report that he was somewhat imaginative and easily disassociated from reality did not in any way harm his reputation. He asked me for time to consider. When I left L., I went across to the prosecution section and asked my commanding officer-to-be if I might discuss the case with him and take his advice. Having read the charge sheet and having asked what line of defense I propsed following, he was fully in agreement with my suggestion that L. had no option but to resign his commission. The colonel was somewhat intrigued when I said that, on the basis of such a letter, I was going to plead to the jurisdiction.
With L.’s agreement to send in a letter of resigning his commission, I telephoned the psychiatrist and asked him to see my client. He informed me that this could only be done at the request of the patient’s commander, to whom I next telephoned. I was immediately told that L. was not really under my correspondent’s command in the normal sense, but only in a holding operation since he was under close arrest, and there was no way whereby consent would be given for a psychiatric examination. I again approached the psychiatrist, who agreed that if necessary he could be called as a defence witness but not as an expert. L. then saw him and I received a report that stated that L. was completely sane, but that he was somewhat imaginative, had played often in amateur theatricals and frequently saw himself as the hero of any book he was reading; hence the identification with Lemmy Caution. I did not consider there was any advantage to be gained by calling the psychiatrist, particularly as I was hoping to stop the trial in limine.
When the trial started I put in my plea, arguing that if the resignation was accepted, L. would not be under military administration and could not be tried by court-martial. The Judge Advocate ruled against me and the trial proceeded with our pleading guilty to the s. 41 and drunkenness charges. From the prosecution’s point of view it was almost a comedy of errors. The lance-corporal who had been the victim of the assault had been posted, which enabled me to secure an adjournment. When I eventually cross-examined him, he agreed that L. was totally drunk and that, far from being intentionally assaulted, both the removal of his cap and the rabbit punch could have been caused by the wild arm-flailings of a drunken individual. When the Provost Marshal gave his evidence, it appeared that his account of the placing of L. in the police truck differed rather from the recollection of the corporal. Moreover, he denied that at any time had he signed any documents in relation to L.’s arrest. Fortunately, I had in my possession the receipt he had signed for the pistol and which he had left with the escort officer. He was followed by his assistant, and his examination-in-chief produced evidence that was somewhat out of line with that of his senior. Before I could cross-examine, the luncheon adjournment was announced. I immediately asked for the witness to be kept incommunicado during this interval. The prosecutor objected vehemently, until the Judge Advocate asked whether he was anxious for the defending officer to show during cross-examination that the witness had changed his story after talking to his commander. The objection was withdrawn, and the witness lunched with the president of the court.
On returning to the courtroom after lunch I had to pass the office of the Military Police, and I heard someone say: "There goes the little bastard that’s gunning for our officers." I thought it wise to mention this to the Judge Advocate, who duly informed the president. The latter opened the proceedings by asking for the entire provost personnel to be brought in. He then informed them that "the defending officer is employed by the Prosecution Section, General Headquarters and it would be wise if the provost corps bore this in mind." My next step was to announce that during the interval, and in the light of the evidence, L., on my advice, had written a further letter withdrawing his resignation of his commission. Fortunately, the officers constituting the court were all resting on leave from the Burmese front and none of them was a member of the regular court martial bench. They were also younger and perhaps more sympathetic than any normal bench would have been. L. was found guilty of the two charges to which we had so pleaded, acquitted of all others and given a severe reprimand, while the Provost Marshal was told that he was never again to arrest an officer, and his assistant was posted to Burma.
Thus ended my role as a defending officer. From then on I was employed by the prosecution section and, in addition to gathering evidence, was more likely to prosecute than defend.
The first case I was instructed to prosecute concerned the Commandant of the I.N.A. punishment camp together with his deputy. They had been captured when Rangoon was relieved and we possessed a great deal of evidence that they had boasted of being in the I.N.A. In fact, the commander was a shaven Sikh who always announced that he now "even looked like a Japanese." His new appearance would have made it difficult to secure much of the evidence against him, since a number of witnesses were no longer able to recognize him. He, however, was quite happy to acknowledge that he was indeed whom we said he was. Evidence showed that both had been involved in recruiting propaganda on behalf of the I.N.A., had beaten up a number of resisters and opened fire on a Gurkha camp, the personnel of which had maintained that since they came from the independent state of Nepal they saw no reason to join a Japanese-sponsored force to fight for the independence of India.
In gathering evidence against them, I had one or two interesting experiences. One of my witnesses was a subedar-major16 in the Bahawalpur Regiment. After the surrender he had taken the entire regiment into a mosque and reminded them they had once taken the oath of allegiance and he made them repeat this oath. Another was a Gurkha subedar-major who we had been told had been instructed by his captors to execute his British commander and was presented with a Japanese sword to carry out this action. Far from doing so, he was reported to have used the sword to decapitate the Japanese officer in question, and his picture how hung in a place of honour in his mess. He assured me that he was very much alive and that the story was one of those fabrications that one often comes across in the armed forces. He was perfectly willing to give evidence, but he pointed out that he had been a prisoner since 1942, had been away from home for some three years before that, and he would like some leave before coming to Delhi. He told me that the Nepalese knew that his regiment had been liberated and he feared that if he did not go home they would assume he was a traitor. I assured him that my Colonel would send a telegram to his home telling his people that he was loyal and was in Delhi to give evidence against the I.N.A. His reply astounded me: "Major, sahib, I am a subedar-major in the British forces; my brother is a subedar-major; two of my sons are subedars; do you think they will believe an army telegram?" I fear I had no answer.
On another occasion I had to go to Lucknow to take statements from personnel who had been liberated and repatriated to the base there. My wife, who was a naval officer, accompanied me as my secretary. She was in uniform. One of the witnesses was making a statement in the course of which he stated that he had been abused. When I asked what he meant by this, the interpreter refused to explain. In response to my ringings, he explained that the witness had used a ‘bad word’ which he was not prepared to translate in the presence of the mem-sahib. My explanation that the mem-sahib was an officer and on duty had no effect, although eventually he did say that the witness had been called a ‘haramzada’. My wife knew some Hindustani and I asked her if she knew what this word meant. She informed me that all she knew was that it was not a word used in polite society. Eventually the eyes of the interpreter lit up as he proudly announced: "Sir, he called him a man who has no father." He seemed somewhat shaken when I commented "Oh, he called him a bastard." Later, when a potential witness stated in front of the accused that he had been beaten by him with a pick helve, the latter boasted that he was so physically strong that had this happened the witness would have been dead. He offered to demonstrate the truth of this to me. This statement he subsequently repeated in court, only to find that the bench was no more willing than I to allow him to prove his prowess.
Before this case came to trial, my Colonel was to appear in a case involving three senior officers, two of whom had achieved the rank of Major General in the I.N.A., while the other was a Colonel. They came from India’s three leading religions and the Colonel was to be led by the Advocate-General of India, while the defence was led by Mr. Bulabhai Desai, probably then India’s greatest advocate, assisted by a group of top-flight lawyers. In fact, even Nehru put on his gown and occasionally sat among the defence lawyers. Before the trial opened, however, one of the accused reported sick and I was detailed to accompany him to hospital. On our way he complained bitterly that he was being taken to the Indian Military Hospital rather than to the British, to which Indian officers were normally admitted. He then sought to suborn me by appealing to my known sympathies for Indian independence and he wished to know the line that the prosecution would be taking. I reminded him that his conduct was not only improper, but that he was laying himself open to further charges under the Indian Army Act. Much of the defence turned on the form of the British surrender and on the political relations between the Provisional Government of Free India and the Japanese authorities. A number of Japanese political and military personnel were brought as defence witnesses and it became necessary on occasion for Japanese interpreters to be employed. When the defence insisted, as it did on occasion, that these interpreters were to be civilians rather than officers from the Intelligence Corps, my Colonel invited me to sit with him as his personal interpreter to check whether the official interpreter was being honest. It did not take me very long to persuade the colonel that not only had I never learned to speak Japanese, but that much of my written Japanese had been lost through non-usage.
When my own case was due to appear, the accused were jointly charged, as always, with "waging war against the King," with three charges of murder, two of causing grievous hurt and two of abetment. Before the trial opened, however, I was summoned by the Adjutant-General and informed that, on the instructions of the Viceroy, I was to frame my charge sheet so that the waging war charge–which had caused a certain amount of political disturbance in Indian circles–was to appear as the last charge on the sheet. I pointed out that I was appearing against Indian defence counsel, that this was the most serious charge that could be lodged under the Indian Army Act and the Penal Code, and that the defence lawyers would consider that I had lost my sense of proportion in proceeding in this fashion. When told that I was to lead no evidence on this charge I asked permission to drop it. This was refused, and we thought we would proceed to trial. Since charges of murder were involved, it was decided that I should be led by one of Indian’s most senior British counsel.
The case itself had certain interesting features with which we had not previously been confronted. The murders and two beatings were alleged to have occurred on 24 August 1942, while the two charges of abetment related to events in September, and the waging war was alleged to have continued from September 1942 to the end of April 1943. By s. 67 of the Indian Army Act there is a time bar of three years preventing a trial by court martial, save for some few specified offences with which the accused were not charged. The court-martial opened on 15 December 1945, which was beyond the statutory time-limit. However, the Governor-General, exercising his powers under the Government of India Act, 1935,17 had on 31 October 1945 promulgated an Ordinance whereby s. 67 was amended to read: "No trial by court martial of any person subject to this Act for any offence, other than an offence committed after the 7th day of December, 1941, while the person in question was a prisoner of war or was present in enemy territory, or an offence committed after the 7th day of December, 1941, while the person in question was a prisoner of war or was present in enemy territory, or an offence of mutiny, desertion or fraudulent enrollment shall be commenced after the expiration of a period of three years (in the computation of which period time spent by the person in question after the aforesaid date as a prisoner of war or in enemy territory or in evading arrest shall be shall be excluded) from the date of such offence. . . [and] ‘enemy territory’ means any area at the time of the presence therein of the person in question under the sovereignty or administered by or in the occupation of a State at that time at war with His Majesty."
Perhaps I may be forgiven for thinking that the line of defence that I had sought to advance on behalf of my Burma Frontier Force client had been listened to in high places and made use of when it was considered to be essential for the purposes of a prosecution.
I and my leader were surprised to find the defence pleading to the jurisdiction, although as has been seen I had not hesitated to use this procedure myself. Defence counsel contended that the Ordinance was ultra vires on the ground that s. 67 could not be amended more than three years after the commission of the acts concerned, and that it was retroactive in operation. However, I persuaded my leader to respond by arguing that the Ordinance did not revive a time-barred offence, but removed a time-barred procedural limitation allowing a case to be tried by a court whose jurisdiction would otherwise have lapsed. Moreover, it was not until the accused had been recovered by the British authorities that there was any real potential for trial and I maintained that the three-year period should in any case be counted from such time as it became feasible for a trial to have been initiated. The next argument put forward against the jurisdiction was that the terms of service which existed at the time of a man’s enlistment could not be changed without his consent, particularly if he was on a term of years enlistment. This argument met with short shrift from the court. It was also argued that the trial itself was likely to disrupt the peace and good government of India and that the amending Ordinance contributed to such disruption by permitting the trial and was thus itself creative of emergency. The court held that it was completely within the discretion of the Governor-General to assess whether an emergency existed and his assessment could not be questioned. Finally, the defence argued that the charge of waging war was a civil offence under the Indian Penal Code and so within the requirements of s. 196 of the Criminal Procedure Code, providing that "no court shall take cognizance of any offence punishable under Chapter VI [in which the waging war charge appears] of the Indian Penal Code . . . unless upon complaint made by order of, or under authority, from the Provincial Government or some officer empowered by the Provincial Government."
The reasoning of the Judge Advocate in advising the Court to dismiss the plea is worth recording: "The procedure of a court-martial is regulated by the Rules made under the Indian Army Act, and these Rules contain no provisions equivalent to s. 196 of the Criminal procedure Code. This Code does not apply to courts-martial except in so far as certain sections of it have been specifically made applicable by the Indian Army Act, or any other Act of the Indian Legislature. A court-martial, unlike an ordinary criminal court, does not proceed upon the complaint of anyone, nor does it, in my opinion, ‘take cognizance’ of any offences. A court-martial is constituted by the convening order, and continues only so long as the particular matters referred to it are undecided. It has no power to direct that any person shall be tried before itself. Moreover, when a court-martial and an ordinary criminal court both have concurrent jurisdiction to try an offence, s. 69 of the Indian Army Act gives discretion to the military authorities to determine by which court the offender will be tried, and there is no requirement in this section requiring the military authorities to obtain prior sanction from anyone. In my opinion, therefore, s. 196 of the Criminal Procedure Code is irrelevant in the present trial, as are the submissions of the learned counsel for the defence based on this section." Given this advice, the court rejected all the pleas to the jurisdiction and we assumed that the trial would proceed.
The defence had not yet finished with us, however. When we convened, defence counsel informed us that a Delhi sub-judge had issued an ex parte injunction against the members of the court, the convening authority, my leader and myself and that, pending a hearing of the application, the court was without jurisdiction to proceed. My leader argued that the order of the civil court was null and void, since "an injunction cannot be granted to stay a judicial proceeding pending at the institution of the suit in which the injunction is sought, unless such restraint is necessary to prevent a multiplicity of proceedings . . . [and since by s. 193 of the Indian Penal Code] a trial before a court-martial is a judicial proceeding" there was no possibility of there being a multiplicity of proceedings. Finally, he contended that the court was concerned with a criminal matter, and "an injunction cannot be granted to stay proceedings in a criminal matter." The Judge Advocate did not rule on these arguments, but recommended an adjournment, "solely out of courtesy to the learned judge who, in making the order which he did, was acting after all in a judicial capacity." Having received this ruling, I went with my leader to the hearing for a permanent injunction against us. The judge dismissed the application on the technical grounds that 60 days’ notice as required by the Civil Procedure Code, s. 80, had not been given to the military personnel concerned, and that the consent of the Governor-General to institute the proceedings had not been obtained as required under s. 270(1) of the Government of India Act.18
At last,we were able to proceed with the trial. As we reached the court, I received a note from senior counsel for the defence asking me to join him and his colleagues in their retiring room. I did so, first to be questioned as to my reasons for not proceeding on the waging war charge, although they understood completely when I reminded them that I was an army officer carrying out orders. My position was somewhat vindicated when we learned, while this discussion was going on, that no further waging war charges would be presented. They next reminded me–as if this were necessary–that I was not an Indian lawyer and not expert in Indian criminal law. They offered me the use of their library and any technical advice that I might need. During this trial I had further evidence of professional brotherhood, though this time on a military rather than a legal level. I was walking through the camp in which we were holding the I.N.A. personnel when I was accosted by an I.N.A. Major-General, formerly a Lieutenant-Colonel in the British Indian Army, who asked if we could walk and talk. He said:"Major Green, we know you are trying to put a rope round our necks: if we get a chance we’ll put a knife in your back." Thereafter, I always had a Gurkha covering my back when walking through the camp.
One of my most important witnesses was the Gurkha Sabedar-Major earlier referred to. On the morning he was due to give evidence he came to see me and enquired what language he should use in court. I reminded him that the language of the Court was English, although we would be using two interpreters, since the accused spoke different Indian languages, but that he held a Higher Schools certificate in English, and would have to make his own decision. In due course, I rose to begin formal examination. He gave all the details of his birth, military training and education in English, but as soon as I put my first question he asked for a Gurkhali interpreter. When the President reminded him of his English competence, my witness explained:"Brigadier sahib, men’s lives depend upon my evidence. It is essential that I fully understand every question that is put to me." Counsel on both sides were a little distressed, for it now meant that each question would be put in English, translated into Gurkhali, and then into the two languages of the accused. The witness would then be permitted to reply in Gurkhali, his answer would be translated into English and then into the languages of the accused. The prospects for satisfactory interrogation were not very good, nor were they improved by the number of occasions when the witness answered the English question in English, and had to be reminded that he was obliged to wait for the translations before replying!
I had one other experience with Gurkha witnesses. We had recovered a number of them in Rangoon and Singapore and they had been brought to Delhi as potential witnesses. One morning my Colonel called me in and, with a smile, informed me that they had accused me of a crime against humanity and that I had better go and find out what it was all about. I knew that while the Gurkhas were prisoners of war they had been on short rations, usually a small quantity of rice. I had given orders that they be fed meat. Unfortunately, I had forgotten that their basic food was rice. Hence the complaint. My apology was graciously accepted.
In the middle of the trial I received information that I had been granted a Class-B Release in order to take up a teaching appointment in international law at University College, London. My connection with the Indian National Army did not, however, terminate with my departure from the trial. In 1954, I returned to India to attend a Conference. Since it was known that I had been involved in the I.N.A. trials, and since I.N.A. personnel were now regarded in independent India as national heroes, the Government of India provided me with an armed bodyguard. When I received an invitation to tea from one of the defence counsel in the case just described, I had the greatest difficulty in preventing my escort from entering the house and staying with me. He made it clear, however, that if I were not out in 45 minutes he would come in to get me. At the presidential dinner for delegates, he insisted on standing behind my chair. While at University College, I was for some years responsible for the admission of graduate students in law. In 1956 an Indian student appeared and, after looking at his academic record, I informed him that he was unqualified for admission. He surprised me by stating, "But sir, you owe me special consideration." When I asked the reason, he informed me that "during the war you tried to hang my uncle"–as indeed I had, but I fear that this argument in no way made up for his lack of qualification. As late as 1958, I had further evidence that my role in the I.N.A. affair had not been forgotten. I was in New York for an international law conference when an Indian lawyer greeted me. He was P.K. Roy, senior legal counsel to the I.C.A.O., and had been the chief civilian lawyer advising the Indian authorities on the trials while I was in the Prosecution Section. We remained friends until he returned to India from Montreal after retiring from the I.C.A.O. Then in 1972, after I had delivered a lecture in the Indian bar library on war crimes, an Indian lawyer asked me if this was my first time in India. I told him I had already been there three or four times, and he replied "Yes, Major Green, British Army 1944-6." I asked how he knew, and it transpired he had been a junior defence counsel in one of the cases I had prosecuted.
My duties as a wartime lawyer continued even while my wife and I were on our way home. While our repatriation ship was in dock, the Officer Commanding Troops sent for me and informed me that I was to take a summary of evidence against the ship’s Adjutant. The O.C. had given orders that his administrative staff were not to fraternise with the crew. The Adjutant had in fact done so, and I was shocked to find that when we sailed the Adjutant had been left behind under close arrest on a charge of disobeying orders, and my summary of evidence was the basis for the charge against him. We were still not finished. The O.C. Troops sent for me and instructed me to take a summary of evidence arising from a charge against a corporal who was alleged to have struck a sergeant major. As on an earlier occasion, my wife acted as my secretary. The facts were intriguing. It was a family ship and we were somewhat crowded and this was true for all ranks. The corporal was married to an Anglo-Indian and the sergeant major to an Anglo-Burmese, both of whom were in the same cabin, as were their children. The corporal’s wife entered the cabin to find the other lady’s son by a previous marriage going through her suitcase. She said he was stealing cigarettes, called him a thief and cast doubts on his legitimacy and the respectability of the sergeant major’s wife. A fight between the two women ensued, in the course of which hair was pulled and one threw a thermos of boiling water over the other. The husbands intervened in an attempt to separate them and it was in the course of this intervention that the alleged blow was struck. During the evidence by the two women I learned a great deal of army language and Anglo-Saxon and other curses used in a variety of forms that I had never thought possible. I told my wife not to include the riper of these terms in the record. As a result neither of the women was willing to sign the summary as a true record of what happened. It took a long time to persuade them that in due course a court martial would be instituted and they would then be able to give their evidence as fully as they liked and in words of their own choosing. I explained that the summary was in fact just that, and by no means intended as a verbatim record of everything said. Eventually they were convinced, and we could consider the matter closed.
I thought that I could now regard the rest of the trip as a holiday until we disembarked in Scotland. I had, however, not remembered the type of man the O.C. Troops was. Since we were on a fairly crowded family ship, orders had been given that on no account was there to be any smoking between decks. This ruling was perhaps more observed in the breach than otherwise and in due course I was sent for again. This time, I was told that two sergeants, who had been in the army for the entire length of the war and both of whom had excellent records, had disobeyed this order and I was to organize the taking of a summary of evidence and then preside at the subsequent court martial. I tried to persuade the O.C. that this could be dealt with by a company office procedure and that it was hard on men proceeding home on disembarkation leave to be faced with what might be a stain on an otherwise clear record. He would, however, have none of this. On checking the British Manual, I found that I had not held my commission sufficiently long to serve as president of a court-martial. I was therefore told that I would prosecute, while the defence would in the hands of an R.A.F. officer, who had been a solicitor in civil life. One concession I was able to wring out of the O.C.–he agreed that the trial would take place in the Warrant Officers’ lounge and would be open to anyone who wished to attend. The evidence against the two men was overwhelming, but the presiding officer considered a reprimand sufficient punishment. My only consolation was that when the trial was over the two accused thanked me for a fair deal, while other N.C.O.s, who had watched the proceedings, expressed the opinion that if that was how army justice was conducted they hoped that if they ever came before a court after demobilization they were afforded an equally fair deal.
Even when I went to Singapore in 1960 as Professor of International Law, I found that my ‘reputation’ as a wartime army lawyer had preceded me. When I was introduced to local members of Faculty, one or two of them told me that they had been a little concerned about my joining the University staff since they had been locally recruited doctors in the Indian National Army and were not sure how I would react. In fact, we became friends. More intriguing was the call I received from the Colonel in charge of the Judge Advocate General’s Department. He enquired whether I was on the Reserve and whether I still possessed my uniform. I answered the first question in the affirmative and the second in the negative. He stated that he was sure they could lend me a uniform. In reply to my inquiring what this was all about, he informed me that they were initiating a court martial against a captain and wanted me to defend on condition that, if I lost, I would appeal to the Courts Martial Appeal Board and ultimately to the House of Lords. Apparently, in view of the Indonesian "konfrontasi," Singapore was an active duty station and any officer wishing to marry required his commander’s permission. The Captain wished to marry a local lady who was suspected of being a Communist agent and he had made it clear that the marriage would go ahead regardless of the views of the commanding officer. I suggested that the matter could be dealt with by posting the officer away from Singapore. But the Judge Advocate’s Department were convinced that the requirement of consent in the case of an officer of mature years was illegal and they wanted it tested. They felt sure that the court-martial would uphold the order, but that on appeal it would almost certainly be thrown out. The thought of once again being in uniform–and almost certainly securing a free trip to London–appealed to me and I agreed. I was rather annoyed when, two days later, I received another call to inform me that my potential client had broken off his engagement’ and my services would not be required!
In the long run, I suppose I can say that, even though I started knowing little about Indian military or criminal law and even less about legal practice, I did not fare too badly and I learned a lot. I also enjoy the satisfaction of knowing that I am one of the few lawyers who has had the opportunity both to defend and prosecute for treason, while not yet twenty-five years old.
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1. A personal account of this court-martial is to be found in Witton, Scapegoats of the Empire (1907).
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10. Oppenheim (Lauterpacht), International Law, vol. 2 (5th ed. 1935), p. 355 (the same statement is to be found in the latest (7th) ed., 1952, p. 445).
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