The Military and the Federal Judiciary:


an Unexplored Part of the Civil-Military Relations Triangle





Michael H. Gilbert*








The legislative, executive, and judicial branches of the federal government comprise and form a triangle surrounding the military, each branch occupying one side of the civil-military triangle. Commentators have written countless pages discussing, analyzing, and describing the civil-military relationship that the Congress and the President have with the armed forces they respectively regulate and command. Most commentators, however, have neglected to consider the crucial position and role of the federal judiciary. This article examines the relationship between the judiciary and the military in the interest of identifying the role that the judiciary, specifically the United States Supreme Court, plays in civil-military relations.


Without an actual, meaningful presence of the judiciary as a leg of the civil-military triangle, the triangle is incomplete and collapses. In its current structure, the judiciary has adopted a non-role by deferring its responsibility to oversee the lawfulness of the other two branches to those branches themselves. This dereliction, which arguably is created by the malfeasance of the United States Supreme Court, has resulted in inherent inequities to the nation, in general, and to service members, in particular, as the federal courts are reluctant to protect even basic civil rights of military members. Judicial oversight is one form of civilian control over the military; abrogating this responsibility is to return power to the military hierarchy that is not meant to be theirs.�
Under the United States Constitution, Congress has plenary authority over the maintenance and regulation of the armed forces, and the President is expressly made the Commander-in-Chief of the armed forces. The unwillingness of the Court to provide a check and balance on these two equal branches of the federal government creates an area virtually unchallengeable by the public. As a result, a large group of people, members of the military services, lack recourse to address wrongs perpetrated against them by their military and civilian superiors. Ironically, the very men and women dedicating their lives to protect the U.S. Constitution lack many of the basic protections the Constitution affords everyone else in this nation.


The weakness in the present system is that the Supreme Court has taken a detour from the Constitution with regard to reviewing military issues under the normally recognized requirements of the Constitution. The federal judiciary, following the lead of the Supreme Court, has created de facto immunity from judicial interference by those who seek to challenge policy or procedure established by the other two branches and the military itself.


When the “Thou Shalt Nots” of the Amendments to the Constitution compete with the necessities of the military, the conflict is resolved in favor of the military because it is seen as a separate society based upon the constitutionally granted authority of Congress to maintain and regulate the armed forces.1 Essentially, the Court permits a separate world to be created for the military because of this regulation, distinguishing and separating the military from society.2 The Court needs to reexamine their almost complete deference on military matters, which is tantamount to an exception to the Bill of Rights for matters concerning members of the military.


Unless the Court begins to provide the oversight that is normally dedicated to many other areas of law fraught with complexity and national importance, judicial review of the military will continue to be relegated to a footnote in the annals of law. Combined with the downsizing and further consequent decline of interaction between the military and general society,3 this exile from the protection of the Constitution could breed great injustices within the military. Perhaps even more importantly, the military might actually begin to believe that they are indeed second-class citizens, separate from the general population, which could create dire problems with civil-military relations that are already the subject of concern by many observers.4


This paper focuses on civil matters, such as discrimination or other cognizable noncriminal suits, rather than the federally codified system of military justice.5 We first frame the issue and briefly look at its historical context. Next, we examine the precedent created by the Supreme Court in seminal cases involving military issues. The author then considers the wisdom of the Court’s glaring refusal to review matters they consider within the domain of the military and thus under virtually exclusive control by the legislative and executive branches of the federal government.





Framing The Issue: The Judiciary, The Military,


and The United States Constitution





The armed forces are squarely subordinate to the executive and legislative branches of the federal government. The U.S. Constitution expressly makes the President the Commander-in-Chief of the military6 while explicitly making Congress responsible for the raising and supporting the military.7 In this manner, the framers ensured that the potentially dangerous and much-feared standing army, which they had to establish out of necessity, would be held in check by the two strongest components of the federal government: the executive and legislative branches.8


Interestingly, the Constitution is silent on what authority, if any, the judiciary, as the third branch of the federal government, has vis-a-vis the other two branches of government as they maintain and lead the armed forces. Does the judiciary have the responsibility to review actions by and involving the nation’s armed forces? Or, should the judiciary grant the highest degree of deference to the role of Congress, which is seen as having plenary authority in regulating the military,9 and respect the judgment of the armed forces in the delicate task of balancing the interests of national security and the rights of military personnel by rarely reviewing cases involving the military?10


The role of the judiciary is critical to civil-military relations because the judiciary, with their power to review and rule on cases, is the one force that can easily derail the policies established by the other two branches that are charged with regulating and leading the armed forces. Because the Constitution is silent on the parameters in which the judiciary may review issues concerning the military, we must examine the extremely influential precedent established through prior Supreme Court cases, to understand the judicially-created relationship with the military.


The U.S. Constitution only contains one situation of special treatment for the military. The Fifth Amendment excludes the requirement for indictment of a grand jury “in cases arising in the land or naval forces, or in the Military, when in actual service in time of War or public danger....”11 No other amendment to the Constitution excludes military members. By traditional rules of construction, one would reason that if the Constitution expressly exempts military members from one protection, it would expressly exempt military members from all other portions from which they were intended not to be entitled to the same protection as the remaining population. Nevertheless, by examining key, seminal U.S. Supreme Court cases, we find that the Court has created a general military exception to the Constitution. 


The Court often avoids reviewing matters involving the military by ruling they lack jurisdiction over the case in controversy. When they find jurisdiction to review a case, they traditionally rule in favor of the government, often without a serious examination of the facts of the case. Both practices are based upon the long held judicial characterization of the military as a unique and separate community distinct from our general society. Moreover, the Supreme Court characterizes the military as possessing a complexity that clouds judicial ability to review and that mandates the greatest deference to the two branches of government entrusted to control the military. The Supreme Court’s adamant position thereby forecloses the sole independent avenue by which military members may seek judicial review of alleged wrongs. 


On one hand, this approach ensures the supremacy of the legislative branch in promulgating the regulations by which the military is maintained and the supremacy of the President as Commander-in-Chief. By making policies that have articulable, legitimate foundations with a nexus to national security, Congress and the President are unencumbered in fulfilling their constitutional mandate to maintain, regulate, and lead the armed forces. Their ability to focus on the nation’s defense forces, with little fear of being reviewed by an independent authority with the power to overturn their policies, permits them to do what they believe is best for the nation in an area that arguably supercedes the normal constraints of the United States Constitution.


On the other hand, the Constitution is the bedrock of protection for the wronged, regardless of stature or class. Without judicial oversight, a group of individuals has no protection against wrongs effected by the military.12 Therein lies the conundrum in which members of the United States armed forces find themselves trapped. As the defenders of the nation, they are sworn to defend the Constitution and the nation with their lives. Yet, at the same time, they are denied to a large extent the protections afforded to all other legal residents of the country, even prisoners.


When the United States Supreme Court, the supreme enforcer of the Constitution, refuses to recognize jurisdiction of cases brought by military members or avoids deciding the case by tipping their hat to the complexity of the military, even the most fundamental freedoms of military members may be forfeited.13 Simultaneously, Congress and the military realize their few constraints and can carefully craft policies by ensuring that they openly consider the different views and constitutionality of the various alternative policies so that if attempts are made to obtain judicial scrutiny, the policy will survive.


This is an area of concern that has been almost totally ignored by experts in the field of civil-military relations. When addressed, the role of the judiciary in this critical area is treated as a peripheral issue and its importance is marginalized. This author believes that this topic is of vital concern to the military as it experiences one of its most significant transitions in history. 


During drastic post-Cold War downsizing and greater operational commitments in a larger number of foreign nations than ever, the military must have the most qualified members possible. Quality is derived from obtaining highly educated individuals, providing specialized training and promoting and retaining the very best. If the public perceives the military policy-makers as an all-powerful force that can ignore normal legal precepts, they may avoid joining the all-volunteer armed forces unless they are in the most dire circumstances or without reasonable alternative. Those who volunteer and then discover the substantial limitations on their freedoms may leave the service for this reason. In this way, the military may lose some of its best troops.


In turn, this could further isolate those that remain in the military from their parent society and foster within the military a belief that they are different than society because they are treated differently by a judiciary that characterizes them as a separate and distinct community. Most importantly, however, military members deserve the protection of the judiciary, which is part of the checks and balances of our government.14 Without the check of the judiciary, the executive and legislative branches can be out of balance with the Constitution and contravene the basic intent of our system of government.





An Historical Perspective





In an historical perspective conducted in 1979 for the Mershon Center of The Ohio State University, Professor Allan Millett states that the major contributions of law and the judiciary are (1) restraining the use of martial law and military action by regular forces in civil disturbances; (2) protecting American and foreign civilians from military abuse during war; and (3) extending to members of the armed forces “the same set of individual legal protections provided civilians in the federal court system.”15 The first two contributions characterize the judiciary as a restraining force for wonton disregard of the law by the military in the excitement of a hostile environment, either civil or wartime. They focus on civilians, while the third may be an ideal, but is not reality as discussed in the first section of this paper because the judiciary has chosen to avoid reviewing the military as if it were under a separate and distinct authority.


Although the framers had cause for concern over the power of a military based upon their disdain and distrust of the British forces that previously occupied the colonies, they did not expressly reduce the rights enjoyed by members of the armed forces. Prior to the founding of our country and during the early years of our country, soldiers were viewed as occupying what Blackstone described as a “state of servitude in the midst of a nation of freemen.”16 Initially seen as nothing more than voluntary indentured servants, as the professionalism of the armed forces grew, the country grew to realize that the professional soldier had not bargained away his constitutional rights in exchange for the privilege of military service.17


The military has greatly evolved since the time of the Revolution and drafting of the Constitution. The Constitution accepted slavery, which has since been abolished. Provisions have been written into the Constitution to prohibit slavery and provide equal protection for all races and persons. Similarly, the idea of military members being in servitude roughly equivalent to slavery is no longer imaginable. Rather, the armed forces are comprised exclusively of volunteers who willingly subject themselves to being sent into combat, living in austere conditions, and carrying out our nation’s strategy and defense.


The period immediately after the conclusion of the American Civil War, which is regarded as the Dark Ages for the armed forces, is of significant importance to events today. The Army and Navy were isolated, rejected, and severely reduced, making historians consider this period to be the low point of American military history and the period of time having the most decisive influence in shaping the course of military professionalism and the military mind. Following the defeat of the South in 1865, the interests of the capitalist were merged with the interests of the populace for the first time in the history of Western society, creating a pervasive sense of business pacifism that was a catalyst for the complete and unrelenting hostility of virtually all the American community toward virtually all things military.18 Since the end of the Cold War, the United States has encountered an analogous phenomenon.


Because business leaders viewed the end of the Civil War as fundamentally making war a thing of the past, business pacifists sought to eliminate and dismantle the military. Likewise, the focus of the nation today is on business, which has evolved into global economics and trade. In the wake of the Cold War, the public demanded a “peace dividend” in the form of massive military reductions. The armed forces have seen the number of their domestic and overseas bases dramatically reduced, and the number of troops has been slashed to bare-bottom levels. Simultaneously, military commitments to overseas operations throughout the world have drastically increased in the number of operations and the number of countries in which those operations are conducted. As the military is reduced in size and placed at fewer posts throughout the United States and abroad, they risk becoming isolated as they were after the Civil War.


During the period after the Civil War and until World War I, the military was isolated politically, intellectually, socially, and even physically from the community that they served. Military members suffered from many disabilities and restrictions that made it difficult for them to exercise their voting rights.19 Today, most military personnel and their families vote through absentee ballots that may or may not be considered before the election results are announced.


Moreover, as the percentage of members of Congress with military experience dwindles, their understanding of the true nature of the armed forces is commensurately reduced, thus isolating the representation of the military even further.20 On top of the reduced understanding by Congress, the closure of bases and concomitant reduction in number of personnel further isolate the military from communities. Budget cuts in search of the “peace dividend” limit the understanding, concern, and compassion held by the general public for the military. Thus, the military again risks becoming totally isolated from the society.


Professor Sam Huntington wrote the first authoritative history and analysis of civil-military relations which continues to serve as a foundation for discussion in this area. Huntington asserted that the 50-year period of isolation after the Civil War served as the catalyst for the creation and establishment of the American military that allowed it to be successful in the subsequent two world wars. Professor Huntington noted, however, that this also marked the real problem of American civil-military relations: the tension between the conservative professional soldier and the liberal society.21 This tension has grown stronger since the end of the Cold War with the public bickering between the military and its civilian leaders.22 The isolation created by the federal judiciary over the past fifty years only exacerbates the problems felt in civil-military relations as the military becomes more ensconced in the belief that they are separate from, and sometimes at odds with, society and its government.23


Prior to the Civil War, the fundamental values of military officers did not significantly differ from the general population. Although the officers tended to be conservative, there was a significant civilian conservative strain as long as the South retained a position of eminence in national politics and thought. After 1865, however, the nation became more liberal and the military became more conservative as they became more withdrawn from the mainstream of American life and realized that their existence depended upon the probability or possibility of war. The military remained uncompromised with society in their adamant conservatism, unlike the evolution of the legal profession and the clergy, who reconciled themselves with prevailing liberal thought.24 Military service is a unique calling that is more than a job. The same phenomenon is again taking place today and is portrayed by the military believing that they are not only the protectors, but are the last bastion, of our country’s core values.25 As they feel they carry this burden, they are further removed and isolated by their continued characterization by the judiciary as a separate and distinct community.


Although military service can hardly be considered forced, involuntary servitude, military members forfeit a great many freedoms enjoyed by their civilian counterparts. Members of the armed forces are subject to disciplinary rules and military orders all day, every day, regardless of whether they are on duty, off duty, or on leave. Moreover, as Senator Sam Nunn, the former Chairman of the Senate Armed Services Committee, wrote, “members of the armed forces may be assigned, involuntarily, to any place in the world, often on short notice, often to places of grave danger, often in the most spartan and primitive conditions.”26 Perhaps, part of the problem is that society, and thus the judiciary, still considers the military member to be in a lower class, one of servitude, as compared to the private sector. If this is true, the argument is enhanced that the members of the armed forces need greater protection by the courts, rather than less protection.


The courts, however, remain mired in the tradition of the military being a “regime” that must not be disturbed for fear that judicial review might be an unwarranted intrusion into military strategy, endangering our national security and adversely impacting the armed forces’ morale, good order, and discipline. This notion is antiquated and offensive. The genesis of this reluctance to interfere with the military may stem from the relationship of the military with the President and Congress after the Civil War. In contrast to the officer corps in the 1830s, post-Civil War officers staunchly believed that politics and officership did not mix. 


Although officers had an innate sense of loyalty to the President as commander-in-chief, Congress seemed to sit somewhere on the periphery as a constant threat to the symmetry and order of the military hierarchy. As strong as they were in the belief that they should not involve themselves in Congressional matters, they were strong in their belief that Congress should not intrude into the military realm. During the isolation of the military for the period between 1865 and World War I, the military grew to respect the notion of their subordination to this political arm of government as they developed their professionalism.27


Today, the military institution stands as a force to be reckoned with by government leaders in the formation of national and military policy and strategy. Its size and penetration into every aspect of American life since the 1950s have made the military an unexpected influence over the nation’s domestic and foreign policies. As an institution, the military wields pervasive influence that can thwart effective oversight by traditional legislative and bureaucratic processes normally relied upon by the legislative and executive branches.28 The federal judiciary contributes to the military confidence of their authority by being unwilling to review cases presenting issues challenging military authority and control. Were the judiciary willing to pierce the seemingly impenetrable military shell, the military might not possess the same confidence. Reviewing the path taken by the Supreme Court to arrive at this point will illuminate the issue at hand.





U.S. Supreme Court


Review of Cases Involving the Military





The federal judiciary, led by the United States Supreme Court, traditionally has avoided becoming the final reviewer of cases involving the military, particularly when the military is the defendant in a civil lawsuit. In the nineteenth century, the Supreme Court relied upon the separation of powers doctrine as the basis for refusing to review all administrative decisions by the executive branch. At the turn of the century, however, the Supreme Court began to review some executive decisions not dealing with the military when the allegation was that the official’s actions exceeded statutory authority.29 At the same time, the Court continued to refuse to review military administrative decisions based upon the traditional separation of the military and civilian sector.30


The same philosophy thrives today. Courts are reluctant to enter the military house built by Congress because they consider the military a unique and separate community with special interests that transcend the usual constitutional standards. The United States Supreme Court interprets the three clauses in Article I of the Constitution (that assign Congress the authority to raise and maintain the armed forces) as the strongest indicator that the framers intended Congress to be free from interference in their conduct of military affairs pursuant to national security. Similarly, they give great weight and deference to the President in his assignment in the Constitution as Commander-in-Chief.


The Court further sees that the roles of Congress and the President in this arena embody certain special factors that almost always preclude the judiciary from inserting their independent review into what are essentially matters or political questions outside of their domain and expertise. Moreover, the Court recognizes that Congress has established venues through which military members can attempt to resolve grievances31 and that they also have established payment schemes, such as disability, for those who are physically or mentally injured during service.


The fact that Congress has provided means by which aggrieved military members can seek redress and that Congress conducts hearings to consider the constitutionality of legislative options weighs heavily with the Court in granting virtually total deference to Congressional regulation of the military. Accordingly, the Supreme Court expressly recognizes the unique and special relationship between military subordinates and their superiors and their place in society, i.e., control by Congress and the executive branch.32





How The Court Turned Off The Light


At The End Of The Tunnel





The Supreme Court has long recognized the military as separate and distinct from general society in terms of its requirement of unquestioning obedience and the necessity of maintaining good order and discipline. For more than a century, the Court has unhesitatingly allowed the military to act in a manner that otherwise would be seriously questioned through judicial scrutiny, and has deferred to the judgment of the military that such acts, policy, or laws were necessary for its operation.33


In the seminal 1950 Supreme Court case, Feres v. United States,34 the Court reviewed the consolidated claims asserted by one injured military member and the widows of two other military members who died as a result of alleged negligence by the military. As the Court notes, the common thread of all three cases is that each claimant sustained injury, while on active duty and not on leave, due to the negligence of others in the armed forces.35 The decision at hand for the Court was whether the Federal Tort Claims Act (FTCA) applied to military members.36


Reviewing the actual words of the statute and available underlying legislative history, which did not include committee reports or floor debate, the Court noted early in the opinion that they were confronted with little guidance on Congressional intent. If they misinterpreted the Act, Congress had the ready remedy of corrective legislation. Notwithstanding the very broad statutory language of “civil actions on claims against the United States, for money damages…,” which the Court recognized as conferring jurisdiction to render judgment on all such claims,37 the Court ruled that military members, and suits derivative of them, were not included in the Act’s waiver of sovereign immunity.


The Court acknowledged that the Act neither requires all negligence cases be allowed nor excludes any specific category of claims. They then took a giant step in statutory construction and logic by extrapolating their jurisdiction to adjudge liability (i.e., whether negligence occurred in a case) to assert their authority to determine whether a group of plaintiffs was barred, as a matter of law, from asserting their claims for judicial decision.38 In their examination of whether military members, as a group, may assert claims under the Act, the Court stated that they knew of no law ever permitting a member to recover for negligence either against his superior or the Government.39


The Court then embarked upon an analytic journey that was to become a beacon for all future cases involving military members seeking judicial redress for civil wrongs suffered through actions of the Government. The Court stressed the distinctly federal nature of the relationship between the Government and members of its armed forces. In that light, they quickly compared an earlier case decided by the Supreme Court concerning state law, which is totally inapposite to the case at bar concerning federal law. The Court next examined the Military Personnel Claims Act (MPCA), a totally separate and distinct federal law, and took note that the MPCA permits recovery under certain circumstances, but excludes claims of military personnel that are incident to their service.40


The Court quickly wraps up the case by expressing concern that litigation is difficult for an active duty military member to pursue while on active duty, and that most litigation thus far under the Act in question was brought by survivors of deceased members, who are eligible to receive fair compensation and benefits established by the Government. The Court concluded the case by ruling that the FTCA did not create a cause of action for active duty members who suffer injury from Government or military negligence, and that the relationship of military personnel to the Government “has been governed exclusively by federal law.”41


By considering state legislation that has no relevance to the cases under review, the provisions of a similar but distinct federal law, and the compensation and benefits provided by the Government for injury of military members, the Court provided a template that is laid over the facts of every subsequent case. The convoluted analysis and illogic of Feres have been a blight upon all legal action by military members for almost five decades.42 Moreover, the avoidance of ruling on cases’ merits encourages more litigation as plaintiffs attempt to determine the trigger point for the Courts to accept jurisdiction. If the Court instead accepted jurisdiction and ruled on the merits of the case, standards of case law would be established that might dissuade plaintiffs from litigating cases. Furthermore, the military would take note of their responsibility under the law and be deterred from acting contrary to their legal interests.


Congress has considered legislation to overturn Feres on several occasions, but never has passed such legislation, which always is vehemently opposed by the military services.43 In the meantime, lower federal courts contort facts and perform disingenuous comparison with Feres to allow an occasional plaintiff, who normally has an intolerably high amount of sympathy to a commensurately high amount of government negligence, obtain monetary recovery from the United States Government.


Similarly, the military services sometimes will settle cases prior to trial, notwithstanding their eventually assured victory under Feres, to avoid adverse publicity on egregious cases or to avoid a probable high judgment by a jury for a very sympathetic plaintiff. Moreover, were the military to lose a case at a lower court, they then would have to fight a protracted legal battle with a possible loss by an equally sympathetic appellate court and having to hope for an improbable review by the Supreme Court, which might take the opportunity to either overrule or distinguish Feres, thereby creating a flood of similar litigation. Finally, if the government lost cases that were publicized by the media and became public concern, Congress might finally seriously reevaluate the wisdom of allowing the Feres doctrine to remain standing.


Three years later, in 1953, the Court took the opportunity to stress the power of the President as Commander-in-Chief of the armed forces and the exclusivity of that power vis-à-vis judicial review. In Orloff v. Willoughby, the Court summarily refused jurisdiction of the plaintiff’s claim that he was entitled to be commissioned because he had been conscripted to military service under a specific federal statute governing conscription of physicians as officers. The Court decided they lacked jurisdiction based upon the exclusive discretion of the Commander-in-Chief to decide who should be commissioned. The plaintiff argued that after conscription, the Army refused to grant him a commission and allow him to serve as a physician because he asserted his constitutional right to refuse to answer certain questions concerning involvement in subversive organizations. As a result of this refusal, the Army made him a private and relegated him to performing simple medical laboratory work.44


After the lower federal court ruled in the Army’s favor, but prior to the case being heard by the Supreme Court, the Army transferred the plaintiff to duties as a physician without commissioning him as an officer, which was one of the plaintiff’s requests of the Army and at the lower court. The Army thus changed its position that they did not have to allow the plaintiff to serve as a physician and the plaintiff changed his position that he could be made to serve as a physician without a commission. Accordingly, the plaintiff asked that the Court require his immediate discharge or order the Army to commission him as an officer.


The Court stressed its prerogative to not accept the Army’s interpretation, as provided by the United States Solicitor General, that they must permit the plaintiff serve as a physician if the plaintiff is conscripted under a statute governing involuntary military service of physicians. Instead, they ruled that the Army could conscript the plaintiff and have him serve in duties other than those of a physician, although they should allow him to serve as a physician. They then ruled that the President, as Commander-in-Chief, has sole discretion on commissioning officers and that courts have no jurisdiction over such matters.


Accordingly, they affirmed the lower court’s ruling even to the extent of disagreeing and rejecting Army modifications to their position, and recognized with approval that “[d]iscrimination is unavoidable in the Army.”45 More importantly, however, for future cases, the Court went even further in acknowledging that from the top to the bottom in the Army, complaints of discrimination, favoritism, or other objectionable handling of members is made, but judges are not given the task of running the Army. Rather, the responsibility to address such concerns is solely within the realm of Congress and the President because the military “constitutes a specialized community governed by a separate discipline from that of the civilian. Orderly government requires that the judiciary be as scrupulous not to interfere with legitimate Army matters as the Army must be scrupulous not to intervene in judicial matters.”46 [Emphasis added].


In an extremely rare departure from entrusting the President and Congress the sole authority to correct injustices suffered by members due to wrongs committed by their superiors or the military, the Court, in a per curiam decision47 in Harmon v. Brucker, held that the Army was precluded by the language of the governing federal law from issuing discharge characterizations of service based upon a member’s pre-service acts.48


Interestingly, the above decision seems to be partly based upon a disagreement between the U.S. Solicitor General and the Army. Had they not disagreed upon essential merits of the cases, one wonders if the decision would have been different, particularly in light of a strong dissent by Justice Clark. Justice Clark argued that the Court was for the first time allowing jurisdiction over purely military issues involving national security. He noted the lack of any cases involving military discharge issues and that Congress itself had established boards to review and correct military records. Moreover, on those rare occasions when members are improperly given a less than honorable discharge, Congress has cured the wrongs through private relief legislation.49


In any event, the Court emphasized their ruling was not based upon constitutional interpretation or grounds, but merely statutory and regulatory interpretation based upon clear and specific language, which indeed supported the plaintiffs’ claims.50 Accordingly, this decision does not refute in any way the theory that the Court has created a large gap in the Constitution as it pertains to the military, because the court views military necessity as a superior government interest.51





Strengthening The Exclusive Authority Of Congress


And The President In Military Matters





In the seminal U.S. Supreme Court case involving a civilian plaintiff seeking to enjoin enforcement of military regulations prohibiting him from exercising his constitutional right of freedom of speech, the Court ruled in Greer v. Spock that the plaintiffs, including Dr. Spock, the 1972 presidential candidate of the People’s Party, did not have the right to enter Fort Dix, New Jersey, to distribute campaign literature and discuss election issues with service members and their families. Even though the Court has long emphasized the importance of the right to vote, and even though plaintiffs in this case were civilians versus military members, the Court deferred to military authority to decide exclusively what activities would be permitted on the installation. The Court held that the basic function of the military installation is to train soldiers and that the commanding officer historically has had the unquestioned authority to exclude civilians from areas under his control. The Court then ruled in favor of the military in that the regulations in question were not constitutionally invalid on their face and had not been unconstitutionally applied to the plaintiffs.52


In another landmark case further strengthening the broad scope and power of Congress to raise and support the military services, the Supreme Court ruled in Rostker v. Goldberg that the Military Selective Service Act did not violate the due process clause of the Fifth Amendment to the U.S. Constitution by excluding women from the draft and from draft registration.53 Now-Chief Justice Rehnquist wrote the majority opinion and noted early in the opinion that this case was not “merely a case involving the customary deference accorded congressional decision. The case arises in the context of Congress’ authority over national defense and military affairs, and perhaps in no other area has the Court accorded Congress greater deference.”54 The Court then went one step further in bolstering the exclusivity of Congressional authority in military affairs by noting the “lack of competence on the part of the courts” in this area.55 Citing their 1973 ruling in Gilligan v. Morgan, the Rostker Court re-emphasized their position that decisions concerning “the composition, training, equipping, and control of a military force are essentially professional military judgments, subject always to civilian control of the legislative and executive branches.”56


Although the ruling held that Congressional actions governing the military must comport with the Constitution, the Court noted “the tests and limitations to be applied may differ because of the military context.”57 The Court thus continues, and thereby strengthens, the proposition that the degree of deference is at its apogee when they tread into the complex area of Congressional management of military affairs. Accordingly, when the Court does exercise jurisdiction, a special level of scrutiny applies to military matters.58


Another point of interest is that the plaintiffs argued to the Court that because the facts of the case at bar dealt with civilians (those subject to the draft, not those actually drafted), the Court was not required by precedent to grant as broad deference to the Government as in cases involving military matters. The Court rebuked this argument as “singularly unpersuasive” based upon draft registration not being “an end in itself in the civilian world but rather the first step in the induction process into the military one, and Congress specifically linked its consideration of registration to induction.”59


The Court also gave significance to Congress’ recognition that the Court unmistakably grants great deference to Congress’ management of military forces and that the Court recognizes the necessity of modifying “even our most fundamental constitutional rights” in some circumstances in light of military needs and Congress’ judgment on what is necessary to preserve national security.60 Ironically, the Court suggests that merely because Congress reads Supreme Court decisions to mandate great deference to Congressional management of the military, that such deference must exist.





Two Systems Of Justice: Separate But Equal?





Another important decision was Chappell v. Wallace, in which the Court unanimously ruled that enlisted military personnel may not sue their superior officers for damages for alleged constitutional violations suffered while in military service, specifically in this case, racial discrimination.61 The plaintiffs argued that their superior officers assigned them to undesirable duties, threatened them, gave them low performance reports, and imposed unusually severe penalties based upon their race. 


The Court focused on the explicit plenary conferral to Congress to regulate the armed forces in the Constitution in finding that special factors counseled hesitation in permitting judicial relief because of the need for special regulations governing military discipline, and the concomitant need for a special and exclusive system of military justice. Noting that Congress had exercised this authority by establishing a comprehensive system of military justice, which of course addresses criminal acts rather than damages from civil wrongs as alleged in this case, the Court concluded that they would be wrong to provide enlisted members a judicial avenue by which to seek redress of wrongs committed by their superior officers.62


The Court further noted that many of the framers of the Constitution experienced the rigors of military life and, in drafting the Constitution, they anticipated this kind of issue by explicitly granting Congress “plenary control over the rights, duties, and responsibilities in the framework of the military establishment, including regulations, procedures and remedies related to military discipline; and Congress and the courts have acted in conformity with that view.”63 Finally, the Court admitted that they have long recognized two systems of justice, which are to some extent parallel, one for civilians and one for military personnel.64


By this statement, the Court concluded its creation of a military exception to the Constitution. Through a string of cases decided over several decades, each building upon the other, each accepting the dicta of the previous ones as well-established and time-honored fact and guiding principle, the Court has twisted and contorted the Constitution. To make the circle complete, the Court in Chappell relied upon the Feres doctrine and ruled that, as a matter of constitutional law, enlisted personnel may not maintain a suit for damages from alleged constitutional violations by superiors.65


In 1986, Chief Justice Rehnquist further cemented the great amount of deference owed to the military to the point that two justices expressed strong dissent. The dissenters criticized the Court’s abdication “as principal expositor of the Constitution and protector of individual liberties in favor of credulous deference to unsupported assertions of military necessity.”66 In Goldman v. Weinberger, the Court examined whether the Air Force violated an Orthodox Jewish officer’s First Amendment right to exercise his religious belief by prohibiting him through regulation from wearing his yarmulke while in uniform. The Court again emphatically supported the position of Orloff v. Willoughby in that the essence of military service “is the subordination of the desires and interests of the individual to the needs of the service,”67 and ruled that the military’s need to have uniformity in dress is sufficient to warrant a regulatory prohibition against wearing religious articles outside the member’s clothing.68


In short order, the Court affirmed the lower court’s ruling that the appropriate level of scrutiny in reviewing a military regulation that clashes with the constitutional right of free exercise of religion was whether “legitimate ends are sought to be achieved.”69 Even when faced with one of the most serious challenges by a minority military member under the Constitution, the Court gave the greatest deference to the military in determining the regulations needed to ensure good order and discipline. Perhaps more interesting is the implicit basis within the Court’s decision that the individual is totally subordinated to the needs of the service (reminiscent of a person in involuntary servitude).


The Goldman decision, however, should not have been a surprise because it was consistent with precedent. In 1974, more than a decade before the Chief Justice penned the Goldman opinion for the Court, then Justice Rehnquist wrote the Court’s opinion in Parker v. Levy,70 which presented the Court with a suit for a habeas corpus based upon a challenge under the First Amendment. Essentially, the Uniform Code of Military Justice (UCMJ) Articles proscribing “conduct unbecoming an officer and gentleman” and “all disorders and neglects to the prejudice of good order and discipline in the armed forces,”71 were alleged to be void for vagueness, when used to convict an Army physician (Capt. Levy) who had been critical of U.S. involvement in Vietnam. Levy was convicted by general court-martial and sentenced to three years confinement at hard labor, forfeiture of all pay and allowances, and a dismissal from the Army.


Justice Rehnquist stressed that the Court has long recognized “the military is, by necessity, a specialized society separate from civilian society. We have also recognized that the military has, again by necessity, developed laws and traditions of its own during its long history.”72 He then characterized military officers as holding particular positions of responsibility and command in the armed forces that emanate from the commission the officers receive from the President. Moreover, he repeated the Court’s position that, just as military society is a society apart from civilian society, “military law...is a jurisprudence separate and apart from the law which governs in our federal judicial establishment.”73


When analyzing a “void for vagueness” issue, traditionally, the Court invalidates statutes under the due process clauses of the Fifth or Fourteenth Amendment because the statutes lack a standard by which criminality could be ascertained. The Court emphasized that the UCMJ cannot be equated to a civilian criminal code because it regulates conduct of military members that are unregulated in the civilian sphere. Noting that Article 137, UCMJ,74 requires that the UCMJ be explained to new enlisted members, the court reasoned it places military members on notice of the types of traditions and customs required by the military. The Court then ruled that the standard used to decide whether a civilian law, particularly one regulating expression, is constitutional is not the same standard by which a military criminal law would be reviewed under the Constitution.75 The Court expressly rebuked the lower court’s contention that the same standard should be applied to the two challenged articles of the UCMJ, and held that although military members are not excluded from the First Amendment, the different character of the military community and mission requires a different application of First Amendment protections. Moreover, the decision explicitly recognized that laws that might be impermissible outside the military are permissible in the military because of the need for maintaining good order and discipline.76�
Restrictions on First Amendment free speech rights of civilians, where Congress inhibits a particular type of speech, must overcome strict scrutiny. Strict scrutiny presumes that the government action is illegal unless the government can demonstrate a compelling interest to justify the restriction and can prove that the restriction is no broader than is necessary to protect that compelling interest. Instead of applying strict scrutiny to address the free speech issue in Levy (and concluding that the military had a compelling interest in limiting disruptive or disloyal speech so as to maintain military effectiveness or good order and discipline), the Court simply held Congress to a lower standard when restricting free speech rights of military members. This lesser standard presumes the validity of an act of Congress even though a person may have difficulty determining whether certain marginal offenses fall within the language of the criminal law.77


By relying upon a less stringent test, the Court has shifted the balance greatly in favor of the military establishment, at the expense of the free speech rights of the military member. Thus, even in the cherished area of free speech, an area traditionally afforded the utmost protection by the courts, the Supreme Court has carved out an exception for the military.





The Exception from Extraordinary Judicial


Relief For Military Affairs





The 1987 case of United States v. Stanley firmly established the notion of judicial eschewal of review of cases involving military affairs. This seminal case illustrates the great extent to which this exception has been carried by the Court. If any observers doubted the unfettered prerogative of the government in conducting military affairs, Stanley leaves no room for confusion.


In Stanley, the Court continued to rely upon Feres in ruling that a former serviceman may not bring action against the military to recover for injuries sustained as a result of secret administration of lysergic acid diethylamide (LSD) to him as part of an Army experiment.78 In this case, however, the Court transcended the realm of Feres and transferred the doctrine of non-interference in military matters to a Bivens action, an action for damages based upon an alleged violation of constitutional rights by federal agents notwithstanding the lack of a federal statute authorizing such relief.79 A claim under Bivens is cognizable unless there are “special factors counseling hesitation” or an “explicit congressional declaration” of an alternative, exclusive remedy.80


In February 1958, Army Master Sergeant James B. Stanley, who was stationed at Fort Knox, Kentucky, volunteered to participate in a program to test the effectiveness of protective clothing and equipment against chemical warfare. Unknown to Stanley, he was secretly administered four doses of LSD as part of an Army plan to study the effects of the drug on human subjects. Stanley then allegedly began suffering from hallucinations and periods of memory loss and incoherence, which impaired his ability to perform military service and which led to his discharge from the Army and later a divorce from his wife. He discovered what he had undergone when the Army sent him a letter soliciting his cooperation in a study of the long-term effects of LSD on “‘volunteers who participated’ in the 1958 tests.” After exhausting his administrative remedies, Stanley filed suit against the government in federal district court.81


Stanley argued that in this case, his superiors might not have been superior military officers, as in Chappell, but rather civilians, and further that his injuries were not incident to military service, as in Feres, because his injuries resulted from secret experimentation. The federal district and appellate courts held that Stanley was not preempted by United States v. Chappell in asserting a claim under Bivens by limiting Chappell to bar actions against superior officers for wrongs that involve direct orders in the performance of military duties. In other words, the lower courts limited the reach of Chappell to only matters involving the performance of military duties and the discipline and order necessary to carry out such orders, which did not include surreptitious testing of dangerous drugs on military members.82


The Supreme Court summarily disregarded the lower courts’ attempt to differentiate the instant case from precedent because Stanley was on active duty and was participating in a “bona fide” Army program, therefore, his injuries were incident to service. With regard to the attempt to differentiate his case from Chappell, the Supreme Court conceded that some of the language in Chappell focusing on the officer-subordinate relationship would not apply to Stanley’s case, but nevertheless ruled that the basis for Feres also applied and controlled in Bivens actions. Accordingly, the test was not so much that an officer-subordinate relationship was involved, but rather an “incident to service” test.83 The Court thus transplanted the Feres doctrine to govern and limit Bivens actions by military members.


In overturning the lower courts’ ruling, the Supreme Court again discussed the special factors that mandate hesitation of judicial interference. They also discussed the explicit constitutional assignment of responsibility to Congress of maintaining the armed forces in ruling that even this most egregious misconduct and complete lack of concern of human rights is not a basis upon which the plaintiff can seek damages in a court of law.


Based upon this case and previous cases, military members are totally extricated from the general population and are subject to a lower standard that is not even contemplated for the remaining citizenry in matters of constitutional import. The Court expressly declined to adopt a test that would determine whether a case is cognizable based upon military discipline and decision making. Believing that such a test would be an intrusion of judicial inquiry into military matters, thereby causing problems by making military officers liable for explaining in court proceedings the details of their military commands and disrupting “the military regime,” the Court adopted a virtual blanket of protection for military commanders. Because Congress had not invited judicial review by passing a statute authorizing such a suit by a military member, the Court was not going to intrude into military affairs left to the discretion of Congress.84 In essence, the Court has constructed a military exception to the Constitution.


Had the Court actually reviewed the facts presented by the cases discussed above, applied the tests that are normally applied to the type of cases presented, and then ruled in favor the military, they possibly still could have been criticized, but at least respected for actually conducting a meaningful judicial review of the presented cases. Completely changing constitutional principles in order to provide great deference with little to no inquiry is an abdication of the Court’s responsibility and surrenders the rights of military members to the complete subjugation by Congress and the President. The question now presented is whether such an exception is appropriate in terms of civil-military relations.�
The Efficacy of a Military Exception To The Constitution


In Civil-Military Relations





Does the lack of judicial protection strengthen or erode democratic civilian control at a time when some commentators express concern over the state of civil-military relations? The current hands-off approach by the judiciary in cases concerning or impacting military affairs presents a paradoxical dilemma for civil-military relations. Did the framers of the Constitution intend to establish civilian control over the military by giving plenary authority to two branches of the government to the exclusion of the third branch?85 Can the military develop its own professionalism, which is essential to an objective civilian control, if the military is totally removed from society’s system of judicial protection?





Are the Foxes Going To Take Care Of The Hens


When The Farmer Is Not Watching?





On one hand, the eschewal of becoming involved in military affairs through judicial review of lawsuits concerning the military more completely subordinates the military to the constitutional authority of Congress and the President and, in essence, creates a “split Constitution.”86 The Congress and President thus can control the military virtually without concern about judicial interference, which will occur only under the most egregious circumstances, and can be assured that the military will not attempt to overturn their decisions and orders through judicial review87 After all, should not the judiciary trust the Congress, a co-equal branch of government sworn, as is the judiciary, to uphold the Constitution?88


On the other hand, the Constitution establishes certain basic rights for all Americans, regardless of position within society. In fact, the Constitution and laws that support the Constitution serve as the ultimate protector for the weakest of society who have no other means by which to thwart infringement of their rights.


By the U.S. Supreme Court stating that the military is a separate society with specialized and complex concerns, and that the Constitution grants plenary authority over the military to the legislative and executive branches, military members are excluded from the protection of a society that depends upon their service. Moreover, they are left to the mercy of a power that can act with impunity, notwithstanding Supreme Court prescription that the Congress and the President fulfill their awesome positions of trust in upholding the Constitution and subordinate laws to the greatest extent possible while acting to protect our national security through military affairs.


By excluding military members from the same protections that their civilian counterparts enjoy, military members are subject to a much more severe form of government that does not contain the checks and balances that restrict government infringement upon rights. Would it indeed be so bad if the judiciary reviewed and decided lawsuits brought by military members on their merits? Would such oversight be an unreasonable intrusion wreaking havoc in the minds of military leaders? Have any such problems evolved in the federal government in the civilian sector where employees may file suits against the government in court?





Empowering Objective Control


By Removing Judicial Oversight





The increase of the power exercised by the legislative and executive branches of our federal government by the decrease in the power of review by the judicial branch supports Professor Huntington’s model of objective civilian control.89 Rather than making the military a mirror of the state, such as in subjective control, the removal of judicial oversight provides the military with the autonomy to control their profession. At the same time, the total dependence of the military upon their civilian and military leaders as judge and jury creates an independent military sphere. Nevertheless, Huntington completely ignores the role of the judiciary in civil-military relations. Even when he addresses the separation of powers, which traditionally includes the relationship of the judiciary to the other branches, he only examines the role of the executive branch vis-à-vis the legislative branch.90


The weakening of the influence of the judiciary over matters concerning the military produces an equivalent concomitant strengthening of the two primary branches of government charged with establishing, maintaining, and running the armed forces. More than merely strengthening the control by Congress and the President over the military,91 the judiciary, in its current position, protects her sister branches of government from outside interference of those who want to change or affect the military, such as those who seek judicial overturn of the DoD homosexual conduct policy, and from inside interference of those who seek to challenge the authority of their superiors.92


In this vein, the judicial self-restraint in becoming an ombudsman for aggrieved military members who seek either damages, redress, or reversal of orders can be argued to produce a correlating increase in the strictness of good order and discipline of the armed forces.93 Dissension is reduced to the point of a member either accepting the supremacy of those superior or separating from the military service for which they volunteered. The unquestioning loyalty produced squelches dissension within the military ranks and portrays the military as a single unit of uniformity committed to serving without question the national civilian leadership, thereby preserving the delicate balance between freedom and order.94


In a speech on the Bill of Rights and the military at the New York University Law School in 1962, then-Chief Justice of the Supreme Court, Earl Warren, discussed how our country was created in the midst of deep and serious distrust of standing military forces. He then described the debate on how best to preserve civilian control of the military in the Constitution so that the military could never reverse its subordination to civilian authority. Finally, he declared that the military has embraced this concept as part of our rich tradition that “must be regarded as an essential constituent of the fabric of our political life.”95


Former Chief Justice Warren was correct that the military culture in the United States is completely imbued with the idea of civilian control. Recent events strongly evidence this core understanding of military members. When the Chief of Staff of the Air Force, General Fogelman, resigned from his position and retired because of a disagreement with the civilian Secretary of the Air Force over appropriate action to take in a particular case, he did so because he could do nothing else in protest. There is no doubt that Congress maintains and regulates the armed forces and that the President is Commander-in-Chief. Unfortunately, civilian control of the military has been confused with the non-interference with Presidential and Congressional control of the military, yet the Supreme Court is no less “civilian” than these other branches. Ironically, because of the extensive delegation of authority from Congress and the President to the military hierarchy, the military itself has become all powerful in relation to its members. Unless the judiciary branch becomes involved, there is no civilian oversight of the military in the way it treats its members. This important civilian check on the military has been forfeited by the Court.


With these realizations, the judiciary is wrong in avoiding inquiry into cases brought by military members. The military is not a complex, separate and distinct society. If it were, the danger of losing control would be greater. By characterizing it as such and giving the military leadership complete reign over subordinates in all matters, the judiciary ignores their responsibility to provide a check to military commanders and balance the rights of those subject to orders, which if not followed may lead to criminal charges.96


A professional military, as envisioned by our nation’s leaders and written about by Professor Huntington, can operate efficiently in a system that allows judicial review of actions brought by military members. Their professionalism will deter wrongs and will accept responsibility when wrongs are committed. Removing the military from the society that they serve by denying them judicial protection alienates the military and frustrates those who have no protection from wrongs other than the independent judiciary.


The proper role of the judiciary in civil-military relations is to ensure that neither the legislative branch, the executive branch, nor the military violate their responsibility to care for and treat fairly the sons and daughters of our nation who volunteer for military service. When federal prisoners can file lawsuits for often frivolous reasons, but military members cannot enter a courtroom after being subjected to secret experimentation with dangerous, illegal drugs, something is wrong. When military members cannot seek redress even for discrimination or injury caused by gross negligence, civil-military relations suffer because the judiciary is not ensuring that the balance of power is not being abused.





Conclusion





The judiciary can perform the critical function of judicial review of cases involving the military without unconstitutionally impinging upon the authority of Congress and the President. In matters of policy concerning the conduct or preparation of war, courts can cautiously examine the facts to determine the propriety of their review. The greater the nexus to national security and to the conduct of purely military affairs, the greater the hesitancy courts should exercise in their review. In today’s military, which is increasingly used for actions other than military operations, the concern with harming good order and discipline is less material.


By interpreting the framers’ intent to grant virtually exclusive, plenary control of the military to the Congress, which regulates and maintains the armed forces, and to the President, who is the Commander-in-Chief of the armed forces, the Supreme Court removes the judiciary from the issue of civil-military relations. Entrusting the other two branches of the government to lawfully care for the military results in strengthening the authority of civilian control by two branches of Government but only at the cost of removing civilian control which should be exercised by the courts.


Finally, the author sees no reason why the Congress and the President should be permitted to conduct military affairs in manners inconsistent with the Constitution or law. The Constitution contains one express exception for the military, which argues the position that any other intended exception also would have been explicitly stated within the Constitution. If military leadership is fulfilling their responsibility to comply with all applicable law, judicial review should neither be a threat nor an inconvenience, but instead should be viewed as an independent source of ensuring that their actions are appropriate. If judicial review is a cause for worry and second thought by military leadership, then something is surely wrong, because individuals who do right do not fear review by anyone.�
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