The Crime of Rape in

International Humanitarian Law

Frances T. Pilch*

History has shown…that combatants often behave deplorably by humiliating and raping women. Although such acts are serious violations of international humanitarian law, they mostly go unpunished. Acts of sexual violence are very often sporadic and uncontrolled, but when they are committed repeatedly and even systematically, women become a means for armed men to terrorize, humiliate or even destroy an entire community.1


- International Committee of the Red Cross

Introduction

In September 1998, Jean-Paul Akayesu was found guilty of genocide and crimes against humanity by Trial Chamber I of the International Criminal Tribunal for Rwanda (ICTR).2 In addition to the fact that this was the first conviction of the crime of genocide under international law, this case was remarkable in its explicit inclusion of rape as an instrument of genocide. Louise Arbour, chief prosecutor of both the ICTR and the International Criminal Tribunal for Yugoslavia (ICTY), commenting on the importance of the judgment in the evolution of international law stated, “[t]he judgement is truly remarkable in its breadth and vision, as well as in the detailed legal analysis on many issues that will be critical to the future of both the ICTR and ICTY, in particular with respect to the law of sexual violence.”3
The Akayesu case represents a milestone in the conceptualization of rape as a crime under international law. For hundreds of years, the cries of victims of rape and sexual violence committed during armed conflict seemed to go unheard. The journey toward international recognition of the gravity of crimes of sexual violence committed in the context of armed conflict has not been without controversy. Aspects of this controversy will be examined in exploring the evolution of the concept of rape in international humanitarian law, up to and including discussions during the recent conference on the establishment of an International Criminal Court (ICC).4 Attention will also be devoted to the compelling issue of the legal interpretation of the crime of rape in the statutes of the ad hoc international war crimes tribunals for the former Yugoslavia and Rwanda, as well as in the ICC Statute.

Rape in Armed Conflict

Rape has often been seen as the inevitable by-product of war.  Ancient history is replete with descriptions of wholesale rape accompanying the advance of armies as they pillage and destroy everything in their path.  Homer’s Iliad and Poussin’s great masterpiece, “The Rape of the Sabines,” c. 1637, are testaments to the tragedy of rape in historical and cultural memory. The chronicle of rape in war includes the horrors of the wholesale rape of Bengali women in Bangladesh by Pakistani soldiers in 1971.5 When the Japanese occupied China’s wartime capital in 1937, sexual violence, often accompanied by mutilation, was so pervasive that the occupation came to be known as the “Rape of Nanking.”6 Rape and other crimes of sexual violence in Bosnia and Rwanda, and more recently Angola, Sudan and Sierra Leone, have been widely reported and investigated.7 Virtually every armed conflict, whether internal or international in character, has included the crime of rape in its history.8
Although rape and sexual violence have been prevalent in violent conflict throughout recorded history, there are several new features of the international system that have impacted upon the international response to these abuses. The first is the explosion of global communications, which has made the incidence of brutal crimes during conflict more apparent to the international community as a whole. This in turn has led to pressure on international institutions to react to well-publicized atrocities that outrage the conscience of mankind.

The second is the increasingly well-organized and vocal international network of non-governmental organizations (NGOs), which serve as advocates for the advancement of human rights in international law. These NGOs have become important partners with governments and international governmental organizations (IGOs) in the investigation of human rights violations and in the dialogue concerning the proper formulation of international law and functioning of the institutions of international law.9
Finally, there has been a developing consensus on human rights as applied to problems of gender.10 From the Universal Declaration of Human Rights (1948), which was given expression in the International Covenant on Civil and Political Rights, to the Platform of the 1995 Fourth World Conference on Women in Beijing, the rights of women and the appropriate means to protect these rights have been increasingly debated, codified and promoted.11
The rights of women have been increasingly incorporated into national laws of states.12 Concomitantly, efforts of human rights advocates in general and women’s groups in particular have fostered a greater understanding of the plight of women in war.13 Rape in war is often qualitatively and quantitatively different from rape in peacetime. In a memorable comparison, Catherine MacKinnon explained that “[t]hese rapes are to everyday rape what the Holocaust was to everyday anti-Semitism.”14 The scale of horror, she suggests, is not comparable.

Rape has many symbolic connotations in armed conflict. The accounts of victims from a wide range of situations of internal and international conflict throughout the world have led to a broader understanding of the many functions that rape and sexual violence can serve. To the original and more commonplace conceptualizations of rape as booty or reward and rape as a boost to soldiers’ morale, have been added rape as a symbol of domination, rape as an instrument of terror, rape with intent to impregnate, rape with intent to destroy or dilute culture,rape as torture and rape as dehumanization.15 In many instances in which rape has been a part of the landscape of war, mutilation has accompanied the act of sexual violence.  This additional degradation, in which breasts may be cut off and wombs sliced open, has not been an historically uncommon occurrence.

It has been noted by many that rape leaves physical and mental scars on victims long after the violence has taken place. Ultimately, it may serve to destroy families, communities, and entire cultures.16 Investigations of the alleged incidence of widespread rape in the former Yugoslavia focused international attention on the many functions of rape in the context of violent conflict.17
Rape and Sexual Violence in the Former Yugoslavia

Undoubtedly, the single greatest impetus in the development of international humanitarian law concerning rape and sexual violence came as a result of the events in the former Yugoslavia and the formation and record of the ICTY.18 These events marked a turning point in the international understanding of rape in armed conflict and a quantum leap in the criminalization of rape and sexual violence.

In 1992, as a result of reports of atrocities, both the UN Commission on Human Rights and the Security Council’s Commission of Experts, undertook investigations of allegations of widespread sexual violence in the former Yugoslavia.19 The Organization on Security and Cooperation in Europe also conducted an independent investigation, as did numerous NGOs. The reports of these investigations, based largely on eyewitness testimony, confirmed the existence of rape on a massive scale, falling into several “patterns” of abuse. These included rape as a policy of terror, “rape camps” where forcible impregnation was often an explicit goal, rape as spectacle and rape in conjunction with mutilation. Although rape was practiced by all sides of the conflict, evidence points to the systematic use of rape as an instrument of the Serbian practice of “ethnic cleansing,” in which whole populations of Bosnian Muslims were eliminated from specific regions through murder, forcible deportation, and terror. In addition to the use of rape as torture, reward and a boost to soldiers’ morale, rape of Bosnian women was used to terrorize the Bosnian Muslim population, making them less inclined to try to stay in or return to their homes. The rapes were neither random nor isolated acts. They appeared to be part of a deliberate policy designed “to ensure that the victims and their families would never want to return to an area.”20 Todd Salzman, who has written extensively on the conceptualization of women in Serbian culture says, “the Bosnian conflict brought the practice of rape with genocidal intent to a new level, causing an outcry among the international community. Evidence suggests that these violations were not random acts carried out by a few dissident soldiers. Rather, this was an assault against the female gender, violating her body and its reproductive capabilities as a ‘weapon of war.’”21
Of importance also is the cultural connotation of sexual purity and rape in the Muslim culture. Those women who were raped by Serbs and left alive were frequently rejected by their husbands and suffered intense personal trauma. In a patriarchal society, the father determines the ethnicity of a child. Hence, the attempt to dilute the Muslim community by forcible impregnation of Bosnian Muslim women, thus producing “Serb” babies, was an important feature of rape in the former Yugoslavia.22 Referring to the relationship between political goals and the practice of rape in Bosnia, MacKinnon explains “[w]hat is happening here is first a genocide, in which ethnicity is a tool for political hegemony: the war is an instrument of the genocide; the rapes are an instrument of the war.”23
On February 22, 1993, acting under Chapter VII of the United Nations Charter,” Actions With Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression,” the Security Council established the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991.24 The statute for this tribunal was written within the context of the past treatment and understanding of rape and sexual violence in international humanitarian law. Now, the debate over the crimes of rape and sexual violence and impunity for those crimes focused on the ICTY and its interpretation of those offences.

Rape and Sexual Violence in International Law25
There are many documents and instruments relevant to the discussion of rape and sexual violence. The following catalogue is not exhaustive, but is reflective of how these crimes have historically and recently been viewed in international law.

The Lieber Code. One of the first and most important mentions of rape as a punishable offence during wartime is included in the influential Lieber Code, the military code of the Union Army during the American Civil War, in which rape was designated a capital offense.26 In addition, the need for “special protection” of women was recognized. Although the first idea – that of the crime of violence against the female – was eventually given less prominence, the second idea – the importance of protecting the honor of women, especially in light of their role in the preservation of the family – seems to have prevailed as an important concept in the development of international humanitarian law.27
The Nuremberg and Tokyo Tribunals. While the Hague Conventions established the concept that there were limits to the means by which states could legally conduct wars, the International Military Tribunal for Nuremberg (Nuremberg Tribunal) and the International Military Tribunal for the Far East (Tokyo Tribunal)28 were watershed events in securing international recognition that individual persons could be prosecuted for crimes which “shocked the conscience of mankind.” Among these “crimes against humanity” were “murder, extermination, enslavement, deportation, and other inhumane acts committed against any civilian population … or persecutions on political, racial or religious grounds….”29 Rape was not explicitly mentioned; but be that as it may, to many experts, it could fall under the category of “inhumane acts.”

Although accounts of rape and sexual violence were widespread during World War II, both in the European and Asian theaters, “rape” does not appear in the 179 page judgment of the Nuremberg Tribunal. Rape charges were, however, brought before the Tokyo Tribunal in a few instances. It was during the Tokyo trials that evidence concerning the atrocities during the “Rape of Nanking” gained international attention. It has been only recently, however, that the plight of the “comfort women,” women who were enslaved to sexually service Japanese soldiers, has become widely known.

The Nuremberg and Tokyo Tribunals established several ground rules that would be used in the future prosecution of crimes against humanity.  The first was that a single inhumane act may be prosecuted as a “war crime,” but a crime against humanity requires “evidence of systematic or widespread abuse.”30 The second was that a person could acquire criminal responsibility for crimes against humanity if crimes constituting this category were committed by his subordinates with his knowledge, and if he failed to prevent or punish such crimes.31
The Geneva Conventions and the Additional Protocols. The four Geneva Conventions and their Additional Protocols constitute the essential framework of international humanitarian law, or the law of armed conflict.32 They stipulate minimum rules which shall be observed in armed conflict both “of an international character” and “not of an international character,” occurring in the territory of a party.33 Article 3 of each of the Geneva Conventions (common Article 3) is identical and provides basic protections for civilians. Common Article 3 states:

In the case of armed conflict not of an international character occurring in the territory of one of the High Contracting Parties, each Party to the conflict shall be found to apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities … shall in all circumstances be treated humanely, without any adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned persons:

     (a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and torture;

     (c) outrages upon personal dignity, in particular humiliating and degrading treatment….34
Geneva Convention IV also provides protections for civilian persons in time of war.35 The implied relationship in these instruments between rape and “outrages upon personal dignity” has elicited strong criticism from many human rights activists. Rape, in their view, must be seen not as a crime against chastity, honor or purity, but as a violent crime, which is a brutal assault against the person.36
One of the continuing controversies regarding the treatment of the crime of rape in international humanitarian law has been the issue of whether or not it constitutes a “grave breach.” Part IV, Section I, Article 146, of Geneva Convention IV specifies “grave breaches” of the laws and customs of war as

those involving any of the following acts, if committed against persons or property protected by the present Convention: wilful killing, torture or inhuman treatment, including biological experiments, wilfully causing great suffering or serious injury to body or health, unlawful deportation or transfer or unlawful confinement of a protected person…and extensive destruction and appropriation of property, not justified by military necessity and carried out unlawfully and wantonly.

Although the wording of this section does not specifically include the crime of rape, advocates of a forceful prohibition against rape would include it as implicit in “torture or inhuman treatment” and “wilfully causing great suffering.”

There are portions of the Additional Protocols also pertinent to the problems of women during armed conflict. Protocol I, Article 76(1) reads “[w]omen shall be the object of special respect and shall be protected in particular against rape, forced prostitution and any other form of indecent assault.” The protection of victims of non-international armed conflicts is mandated by Protocol II, Article 4(1), which states “[a]ll persons who do not take a direct part or who have ceased to take part in hostilities, whether or not their liberty has been restricted, are entitled to respect for their person, honour and convictions and religious practices. They shall in all circumstances be treated humanely….,” and Article 4(2) which states

the following acts … are and shall remain prohibited at any time and in any place whatsoever:

     (a) violence to the life, health and physical or mental well-being of persons, in particular murder as well as cruel treatment such as torture, mutilations or any form of corporal punishment;

     (e) outrages upon personal dignity, in particular humiliating and degrading treatment, rape, enforced prostitution and any form of indecent assault.

Additional Protocol II therefore, makes it explicit that rape and indecent assault are prohibited.

The Genocide Convention. The 1948 Convention on the Prevention and Punishment of the Crime of Genocide is extremely important in the contemporary understanding of the crime of rape in the context of genocide.37 Article I of the Genocide Convention provides that the contracting parties confirm that genocide “whether committed in time of peace or in time of war, is a crime under international law which they undertake to prevent and punish.” Article II specifies the following acts, which constitute genocide when they are “committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group”:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group.

Article IV stipulates that “[p]ersons committing genocide or any of the other acts enumerated in article III shall be punished, whether they are constitutionally responsible rulers, public officials, or private individuals."  Article VI notes that international tribunals, duly constituted, as well as competent national tribunals of the territory wherein the crimes have been committed, may try these persons.

Events in the former Yugoslavia hastened the examination of the relationship of rape to categories of crimes under international law. In an influential 1993 article on rape as a war crime, Theodor Meron indicated

under the weight of the events in former Yugoslavia, the hesitation to recognize that rape can be a war crime or a grave breach has already begun to dissipate. The International Committee of the Red Cross (ICRC) and various states aided this development by adopting a broad construction of existing law. The ICRC declared that the grave breach of “wilfully causing great suffering or serious injury to body or health” (Article 147 of the fourth Geneva Convention), covers rape. If so, surely rape – in certain circumstances – can also rise to the level of such other grave breaches as torture or inhuman treatment. Moreover, the massive and systematic practice of rape and its use as an “national” instrument of “ethnic cleansing” qualify it to be defined and prosecuted as a crime against humanity.38
The ICTY and ICTR. The nexus between the crime of genocide and the crime of rape was begun with the establishment of the ad hoc tribunals to try crimes committed in the former Yugoslavia and in Rwanda. In the statutes of both tribunals, the crime of genocide is recognized as within the jurisdiction of the courts. Also, rape is explicitly listed as a crime against humanity in both statutes.39
Created in 1993, the ICTY, under Article 2 of its Statute, is empowered to prosecute grave breaches of the Geneva Conventions, including:

(a) wilful killing;

(b) torture or inhuman treatment…;

(c) wilfully causing great suffering or serious injury to body or health;….40
Article 3 grants the tribunal jurisdiction to prosecute “violations of the laws or customs of war,” Article 4 prohibits genocide as defined by the Genocide Convention, and Article 5 addresses crimes against humanity “when committed in armed conflict, whether international or internal, and directed against any civilian population.” These crimes include murder, extermination, enslavement, deportation, imprisonment, torture, rape, persecutions on political racial and religious grounds, and other inhumane acts.”41 Thus, the ICTY Statute includes an explicit reference to rape in its list of crimes against humanity. Furthermore, the United Nations General Assembly encouraged the tribunal to give priority to cases of abuse of women and children.42
Then, in 1994, upon the urging of Secretary-General Boutros Boutros-Ghali, the Security Council responded to the tragedy of genocide in Rwanda43 by establishing a second ad hoc tribunal, the ICTR.44 Also created under Chapter VII of the UN Charter, the ICTR in Article 1 of its Statute is given the competence to prosecute persons for “serious violations of international humanitarian law committed in the territory of Rwanda” and by Rwandan citizens in neighboring states, between 1 January 1994 and 31 December 1994. Article 2(2) prohibits genocide as defined by the Genocide Convention. Article 3 confers upon the ICTR the power to prosecute crimes against humanity “when committed as part of a widespread or systematic attack against any civilian population on national, political, ethnic, racial or religious grounds.” These crimes include murder, extermination, enslavement, deportation, imprisonment, torture, rape, persecutions on political, racial, and religious grounds, and other inhumane acts.45 Article 4 gives the ICTR jurisdiction over violations of common Article 3 Protocol II, including, but not limited to:

(a) Violence to life, health and physical or mental well-being of persons … as well as cruel treatment such as torture, mutilation or any form of  corporal punishment;

(e) Outrages upon personal dignity, in particular humiliating and degrading treatment, rape, enforced prostitution and any form of indecent assault…. (emphasis added)

Both of these tribunals represent significant departures in the treatment of rape under international law. For the first time, rape is explicitly listed as a crime against humanity. In addition, “[t]he Statute for [the]Yugoslavia[n] [Tribunal] affirms that crimes against humanity do not require a nexus with international wars, while the Statute for Rwanda extends this conclusion to peacetime situations, as well as to the criminalization of serious violations of common Article 3 of the Geneva Conventions and Additional Protocol II.”46

The International Criminal Court. During the Rome Conference, serious deliberations concerning what should be included in the proposed ICC Statute began with the International Law Commission. Following that, the Preparatory Committee (PrepCom) on the Establishment of an International Criminal Court, which was constituted by the General Assembly of the United Nations, convened. In its fifth session in December 1997, the PrepCom advocated including in the list of crimes subject to the jurisdiction of the court, “committing rape, sexual slavery, enforced prostitution, enforced pregnancy, enforced sterilization, and any other form of sexual violence also constituting a grave breach of the Geneva Conventions.”47 This article was to be separate from the provision prohibiting “outrages upon personal dignity, in particular humiliating and degrading treatment,” which is based on common Article 3, rather than Article 76(1) of Protocol I.48
The Statute of the ICC,49 which was the product of several years of deliberation in many different fora of the international community, involving participants from almost all governments and many NGOs, incorporates many of the PrepCom’s recommendations concerning crimes of a sexual nature under international law.  Article 7(g) includes as crimes against humanity, “[r]ape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity,” the precise words contained in the PrepCom’s Report.50 In addition, Article 5 gives the ICC jurisdiction over the crime of genocide, again, as defined by the Genocide Convention, crimes against humanity, war crimes, and the crime of aggression51 (the proposed statute left this controversial issue to be defined more explicitly at a later date).

Clearly there has been a steady progression toward the acknowledgement of the crimes of rape and sexual violence as serious crimes under international law. From a tacit acceptance of rape as an inevitable part of armed conflict, the international community has moved to an explicit condemnation of rape as a crime against humanity, and as a potential contributor to the crime of genocide.

Judgments of the ICTY and ICTR on Rape and Sexual Violence

The first indictment under the ICTY, that of Dusco Tadic, included several allegations of sexual violence.52 One such complaint alleged Tadic’s forcible intercourse with a Bosnian Muslim prisoner at the Omarsk Concentration Camp. Another was based on Tadic’s alleged presence when one male Bosnian prisoner was forced to sexually mutilate another.53 When the prosecution dropped some of these charges and failed to convict Tadic on others, many observers felt that progress in seeking justice for crimes of a sexual nature had received a setback. However, no one can dispute that the Yugoslavian Tribunal has made great strides in interpreting and clarifying “crimes against humanity.” For example, in the Tadic judgment, the tribunal affirmed that “a single act by a perpetrator taken within the context of a widespread or systematic attack against a civilian population entails individual criminal responsibility and an individual perpetrator need not commit numerous offences to be held liable.”54
In December 1998, the ICTY convicted a Bosnian Croat paramilitary chief of having allowed a subordinate to rape a Bosnian Muslim in the first tribunal case to focus exclusively on rape as a war crime. Known as the Furundziya case,55 prosecutors relied upon the testimony of a woman identified as Witness A, who said she was interrogated by Furundziya and later raped by an unidentified soldier in Furundziya’s presence. According to the ruling in this case, “[t]he accused, far from preventing these crimes, played a prominent part in their commission.”56 Furundziya was sentenced to ten years in prison. In these cases, the ICTY has contributed to a clarification of the relationship of single acts to systematic policies and the criminal responsibility of superiors for acts of subordinates in cases involving sexual violence and rape.

Probably the most significant case in recent international humanitarian law, however, was the Akayesu judgment delivered by the ICTR on September 2, 1998.57 Akayesu, the former mayor of Taba, a community in Rwanda, was found guilty of genocide and crimes against humanity. The genocide, which was perpetrated by Hutus against Tutsis and moderate Hutus, took place in 1994. Akayesu was found guilty of nine of the fifteen counts on which he was charged, and not guilty of six counts in his indictment.  In its interpretation of the crime of genocide as defined in the Genocide Convention, the tribunal recalled that genocide means “the act of committing certain crimes, including the killing of members of the group or causing serious physical or mental harm to members of the group, with the intent to destroy, in whole or in part, a national, racial or religious group, as such.”58 The tribunal held that some of the crimes Akayesu committed took place in the context of genocide – a genocide in which even newborn Tutsi babies were not allowed to live. This made his actions crimes with “special intent,” designed to eliminate a particular ethnic group.

According to the evidence, numerous Tutsi women who had sought refuge at the Taba communal office had been systematically raped and subjected to acts of sexual violence at the hands of local militia. Akayesu was found to have encouraged these acts by his “attitude and his utterances.” The Court found that “sexual violence was an ‘integral’ part of the process of destruction of the Tutsi ethnic group. ‘The rape of Tutsi women was systematic and was perpetrated against all Tutsi women and solely against them….’”59
The Akayesu judgment was remarkable in several other ways in addition to linking rape with the crime of genocide. For one, acknowledging that there was no accepted definition of rape in international law, the judgment included a definition of rape and a clarification of sexual violence.

The Chamber defines rape as a physical invasion of a sexual nature, committed on a person under circumstances which are coercive.  Sexual violence, which includes rape is considered to be any act of a sexual nature which is committed on a person under circumstances which are coercive.60
The court went on to say “[s]exual violence is not limited to physical invasion of the human body and may include acts which do not involve penetration or even physical contact.”61 This broad and gender-neutral definition of the terms will have a significant impact on future interpretations of rape and sexual violence in armed conflict.  The Chamber also acknowledged the gravity of these crimes, saying that rape and sexual assault “constitute genocide in the same way as any other act,” and describing rape and sexual violence as some of the “worst ways of inflicting harm on the victim as he or she suffers both bodily and mental harm.”62 The 1999 Annual Report of Human Rights Watch declared the Akayesu decision a “milestone” in the struggle for women’s human rights.  This decision, it said, showed that “there can be justice for women raped in conflict.”63
Controversies Concerning the Interpretation of Rape

and Sexual Violence in International Law
The next pages in the drama of the interpretation of rape and sexual violence in international law have yet to be written.  However, several issues of contention lurk just below the surface of what has been a genuine tide toward increasing recognition of the seriousness of these crimes in armed conflict.

Several important experts in the field of women’s rights and international law argue that linking rape with genocide in international jurisprudence may hurt rather than help the cause of denying impunity to perpetrators of rape.  Rhonda Copelon, for example, contends that

[t]he elision of genocide and rape in the focus on “genocidal rape” as a means of emphasizing the heinousness of the rape of Muslim women in Bosnia is thus dangerous. Rape and genocide are separate atrocities. Genocide – the effort to destroy a people based on its identity as a people – evokes the deepest horror and warrants the severest condemnation. Rape is sexualized violence that seeks to humiliate, terrorize, and destroy a woman based on her identity as a woman. Both are based on total contempt for and dehumanization of the victim….

But to emphasize as unparalleled the horror of genocidal rape is factually dubious and risks rendering rape invisible once again Even in war, rape is not fully recognized as an atrocity. When the ethnic war ceases or is forced back into the bottle, will the crimes against women, the voices of women, and their struggles to survive be vindicated?

Copelon therefore, while recognizing the gravity of rape during war, stresses the importance of the gravity of rape during peace as well. The differences among feminist perspectives can to some extent be explained by the fact that the Bosnia-Herzegovina experience necessitated richer interpretations of the relationship of rape not only to gender and conflict, but also to ethnicity within cultural contexts.65
Rape has long been considered technically prohibited in war. The 1949 Geneva Conventions as well as the 1977 Additional Protocols, explicitly prohibit rape, enforced prostitution, and any form of indecent assault. These crimes are considered crimes against honor or outrages upon personal dignity. Crimes of violence, including torture, are separately identified. One of the more important questions however, in the evolution of the concept of rape as a violation of international humanitarian law, concerns whether it is a crime of the most serious, or most grave dimension. Is the commission of rape considered a “grave breach” under the Geneva Conventions? If so, it becomes subject to “universal jurisdiction”; that is, all nations have not only a right but also a duty to seek out perpetrators and bring them to justice. While the ICTY and the ICTR have taken great strides in the interpretation and clarification of “crimes against humanity,” the crimes that constitute “grave breaches” under the Geneva Conventions and the Additional Protocols await further clarification.

Further, human rights activists do not hesitate to point out that accusations concerning sexual violence in the Akayesu case were included only at the eleventh hour, as the Montreal Center for Human Rights and Development and several other interested parties submitted amicus curiae briefs to the prosecutor.66 The tribunal allowed the prosecutor, Justice Arbour, to revise the indictment to include these crimes.67 Whether or not future indictments of persons alleged to have committed crimes under international law will include evidence of rape and sexual violence is therefore open to question.

Another area of contention involves the explicit inclusion of “forcible impregnation” under crimes against humanity in the Statute for the ICC.  The debates concerning this issue were among the most heated at the Rome Conference.68 An unlikely alliance between several Arab states and the Holy See opposed this inclusion. The position of the Holy See was that inclusion of forcible impregnation in the statute as a crime against humanity might imply a condoning of abortion as a means to terminate unwanted pregnancies resulting from rape.69 Ultimately, after considerable dialogue, forced pregnancy was included in Article 7(g) of the ICC Statute as a crime against humanity.70
The question of witness protection in crimes of a sensitive, sexual nature has also invited controversy. Lines have been drawn between those who advocate maximum protections for victims of sexual violence and those who fear the abridgement of the rights of the accused.71 Both the ICTY and the ICTR have had to deal with this issue. In an attempt to encourage witnesses’ testimonies and also to protect them from reprisals, these tribunals have incorporated many measures designed to protect victims – closed sessions, image and voice-altering devices, and nondisclosure of identifying information. However, these measures have provoked criticism that the rights of defendants have been substantially compromised.

Finally, the gender balance of the proposed ICC presents another potentially polemical issue. Some advocate that gender balance should be of primary significance in the selection of judges and prosecutors. Others contend that knowledge of and experience in the field of international law should weigh most heavily in these selections.72
Conclusion

After several decades of dormancy following the Nuremberg and Tokyo Tribunals, international humanitarian law has experienced significant development and refinement through the Yugoslavian and Rwandan Tribunals and the establishment of an International Criminal Court. An international force of NGOs and other advocates, operating in a world in which global communications bring home to everyone atrocities that can and do occur in armed conflict, has pushed for increasing recognition of crimes of rape and sexual violence under international humanitarian law. The continuing evolution of the definition of “crimes against humanity” and the historic Akayesu judgment tying rape to the crime of genocide, represent quantum leaps in the advancement of human rights through international law. Although controversies remain and issues surrounding varying interpretations of sexual violence and rape in international law will undoubtedly arise, more progress has been made in this area in the last decade than in all the previous years of recorded human history. Perhaps now the cries of victims will be heard.
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