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In July 1996 the International Court of Justice (ICJ) issued an advisory opinion at the request of the United Nations General Assembly on the legality under international law of the use of nuclear weapons.1 Although the Opinion was advisory in nature2 and addressed a scenario of rather remote likelihood, the highly controversial litigation captured international attention.3 As the controversy surrounding the case demonstrated, few international issues provoke a more visceral and virulent reaction than nuclear weapons.

In Nuclear Weapons and the World Court, Professor Ved Nanda of the University of Denver and Mr. David Krieger of the Nuclear Age Peace Foundation have crafted a superb primer, not only on the case (and an associated case involving the World Health Organization), but also on the issue of nuclear weapons, and the law more generally.4 The book offers useful commentary on the subject and contains valuable appendices reprinting the essential primary source material, including the opinions themselves, necessary to explore it more fully.  Of particular note is the fact that despite their anti-nuclear orientation, the authors’ work is measured, scholarly and articulate.5
Nuclear Weapons and the World Court begins by addressing the existing threat nuclear weapons pose and the efforts to reduce them through such mechanisms as arms control treaties.  Though the Cold War provides our experiential base for understanding this threat, Nanda and Krieger very perceptively argue against necessarily using this period as the template for future behavior by nuclear States, especially those which might be newly admitted to the nuclear club. For them, five factors argue against pro forma applicability of the Cold War paradigm: 1) the fact that nuclear States may not have the military capability to ensure a survivable second strike capability, thereby incentivizing a preemptive strike; 2) the questionable quality and reliability of command and control mechanisms; 3) the danger of unstable governments controlling nuclear weapons and their potential inability to keep the weapons from opponents or rebels; 4) the inapplicability of the “all-or-nothing” reality of Cold War employment to use by developing States in regional conflicts; and 5) the fact that any proliferation increases the risk of “rogue elements” acquiring nuclear weapons.6
With the requisite caveat set forth, the book turns to a brief but thorough exposition of the nuclear age.  Included is an excellent summary of the development of nuclear weapons, from Enrico Fermi’s production of the first self-sustaining atomic reaction in 1942, through the Trinity Test, to an analysis of President Truman’s decision to use the weapons. The latter events, of course, remains controversial even today as pundits argue over whether the bombs were dropped to avert U.S. casualties that would inevitably result during any invasion of the Japanese Islands, as a signaling mechanism to the Soviets, or even in response to domestic concerns.  Whatever the true purpose, disagreement over the legality of the operations, as noted in the book, surfaced in their aftermath among such icons of international law as J.M. Spaight,7 Erik Castrén,8 Hersh Lauterpacht9 Georg Schwarzenberger,10 Julius Stone,11 and Myres McDougal.12
Nanda and Krieger next narrow consideration to the two incidents in which nuclear weapons have been used, Hiroshima and Nagasaki.  Drawing on horrific accounts from those that lived through the bombings, they conclude that “notwithstanding the moral, political, and legal implications of the use of nuclear weapons, it is worth reiterating that, if there is one lesson to be learned after examining those two fateful days in 1945, it is that regardless of any “strategic” value of atomic weapons, the toll that these two bombs took upon humanity was so immense and unprecedented that never again should humankind have to suffer its like.”13 Of course, it is no longer the case that use of nuclear weapons would necessarily result in the horrendous human suffering and physical damage caused by the U.S. attacks in 1945. On the contrary, use of small yield tactical nuclear weapons in particular circumstances might result in minimal civilian losses. Nevertheless, Nanda and Krieger’s point is well taken on the macro level, and the fact that there are narrow exceptions to the general rule should not operate to automatically suggest a conclusion contrary to that they draw.  At most, it should temper it.

The primary focus of Nuclear Weapons and the World Court, however, is on the two opinions issued in 1996 by the International Court of Justice regarding nuclear weapons.  Efforts to have the Court consider the subject were bifurcated. First, the World Health Organization (WHO), a specialized agency of the United Nations, adopted a resolution in 1993 requesting an advisory opinion on the following question: “In view of the health and environmental effects, would the use of nuclear weapons by a State in war or armed conflict be a breach of its obligations under international law including the WHO Constitution?”14 Meanwhile, the issue had also been raised in the United Nations General Assembly, and in 1994 it passed a Resolution asking the Court: “Is the threat or use of nuclear weapons in any circumstances permitted under international law?”15
What is particularly significant from the perspective of both international legal processes and power is the involvement of non-governmental organizations (NGOs) in the campaign to have the WHO and General Assembly bring the matter before the ICJ. Nanda and Krieger address the topic in much depth, thereby providing a useful record of this possibly precedential, and heretofore quite unique, phenomenon.  There is little doubt that but for the NGO activism (the linchpin being the World Court Project),16 and the legal assistance that NGOs provided States taking part, the cases would never have made it to the Court. Whether interest group pressure on international normative processes is healthy or not is debatable; arguably, it is in a State-centric system marked by the lack of effective global prescriptive and enforcement mechanisms. For the authors, the involvement of NGOs was certainly a positive development:

In the final analysis, the World Court Project should remind us that ideas have power and so do people. However, governments with their bureaucracies and entrenched approaches to solving problems can often be dismissive of both new ideas and the concerns of their citizens. When states endanger life and tread on human rights, they must be challenged.17
In assessing the WHO request, the Court looked to Article 96(2) of the UN Charter, the provision that authorizes specialized agencies to “request advisory opinions of the Court on legal questions arising within the scope of their activities.” Despite holding that the WHO was an appropriate entity to request advisory opinions and that the question posed was legal in nature, the ICJ found by reference to the WHO Constitution that the issues involved were not within the scope of the organization’s activities.18 Thus, the Court did not have the authority to issue an advisory opinion in response to the WHO query.19 By contrast, the UN Charter authorizes issuance of advisory opinions upon General Assembly request regarding “any legal question.”20 The Court readily found that the question was legal, that there was no scope requirement for General Assembly requests, and that, at any rate, matters such as the use of force, disarmament, and the development of international law fell within the competence of the Assembly.21
In rejecting jurisdiction in the WHO case, the Court held that “[t]he causes of  the deterioration of human health are numerous and varied; and the legal or illegal character of these causes is essentially immaterial to the measures which the WHO must in any case take in an attempt to remedy their effects.”22 This would appear a well-reasoned conclusion, although its procedural ramifications were devastating to the WHO effort.  Nevertheless, Nanda and Krieger take issue with the Court’s reasoning, albeit in a somewhat conclusory fashion. For them,

the obligations of states pertaining to health and environmental aspects of the use of nuclear weapons under the WHO Constitution are a matter certainly arising within the scope of the WHO activities, given the nature of WHO’s functions as specified in its Constitution. The WHO certainly had a legitimate interest in seeking from the Court an authoritative answer pertaining to the member state’s obligations on the potential health and environmental effects of the use of nuclear weapons. Thus, there seem to have been no compelling reasons for the Court to have declined the request.23
Assuming for the sake of argument that this criticism is accurate, perhaps, as Nanda and Krieger suggest, the Court failed to adequately consider the WHO request because it was by then already seized with the General Assembly’s more encompassing question, one over which jurisdiction was fairly concrete.

Whatever the case, the ICJ did consider the Assembly’s query on the merits, surveying the entire gamut of international law. Interestingly, it specifically elected not to address the issue of whether use in reprisal, i.e., proportionate use of illegal methods or means to cause an opponent to cease its own initial illegal activities, would be permissible.24 After surveying the law, from the UN Charter Article 2(4)’s prohibition on the threat or use of force to customary and conventional humanitarian law,25  the Court issued a formal dispositif containing six substantive findings.

A)  There is in neither customary nor conventional international law any specific authorization of the threat or use of nuclear weapons;

B)  There is in neither customary nor conventional international law any comprehensive and universal prohibition of the threat or use of nuclear weapons as such;

C)  A threat or use of force by means of nuclear weapons that is contrary to Article 2, paragraph 4, of the United Nations Charter and that fails to meet all the requirements of Article 51, is unlawful;

D)  A threat or use of nuclear weapons should also be compatible with the requirements of the international law applicable in armed conflict, particularly those of the principles and rules of international law, as well as with specific obligations under treaties and other undertakings which expressly deal with nuclear weapons;

E)  It follows from the above-mentioned requirements that the threat or use of nuclear weapons would generally be contrary to the rules of international law applicable in armed conflict, and in particular the principles and rules of humanitarian law;

However, in view of the current state of international law, and of the elements of fact at its disposal, the Court cannot conclude definitively whether the threat or use of nuclear weapons would be lawful or unlawful in an extreme circumstance of self-defense, in which the very survival of a State would be at stake;

F)  There exists an obligation to pursue in good faith and bring to a conclusion negotiations leading to nuclear disarmament in all its aspects under strict and effective international control.26 

The Opinion was far from an expression of unanimity; the Court’s decision by the 14 judges included five declarations, three separate opinions, and six dissents.27 Reduced to basics, though, the import of the decision is that the use of nuclear weapons is subject to the limitations found in humanitarian law, and that those limitations, excluding the unaddressed issue of reprisal, would prohibit the use of nuclear weapons unless the “survival of the State” was at stake.28 Note that the Opinion does not affirmatively find use in such circumstances to be legal; instead, it avoids the issue by simply not deciding to find it illegal.

Nanda and Krieger, after providing a very thorough discussion of the holding, as well as of each of the appended opinions, applaud the Court’s decision.  In particular, they highlight the importance of the finding that even though much of the relevant humanitarian law predated the development of nuclear weapons, it was applicable to their use.  Additionally, they find the Court’s application of the UN Charter’s use of force prohibition and self-defense standards29 to represent an important normative conclusion. Despite the Court’s holding regarding the possibility of lawful use in extreme circumstances, Nanda and Krieger conclude that “its earlier positive finding that the threat or use would generally be contrary to the rules of international law is certainly a salutary pronouncement on which further action in imposing legal restraints on such weapons can be built.”30 They also praise the Court’s articulation of an obligation to conclude negotiations on nuclear disarmament.

While one may or may not agree with the authors’ assessment, it would be fair to assert that the Court’s reasoning was hardly unassailable.  Most importantly, the Court failed to base its decision on objective facts.  For instance, the Court never explicated the circumstances in which the employment of nuclear weapons would be catastrophic. Indeed, there was no mention of such obviously relevant matters as yields, delivery techniques, radiation patterns, the effect of weather, tactical use, employment scenarios, or expected damage.31 Moreover, the Opinion suffers from definitional imprecision (e.g., what is meant by the “survival of the State”), fails to conduct the required proportionality balancing, and seems to take a worst, rather than best, case approach, as would seem to be required by the prohibitory nature of international law.32
Nuclear Weapons and the World Court concludes with two excellent chapters, the first dealing with the implications of the decision, the second with “the unfinished agenda.” Given their relative anti-nuclear perspective, it is unsurprising that Nanda and Krieger suggest that the reach of the Opinion is broad. After summarizing the reaction of nuclear weapons States, non-nuclear weapons States and “other nuclear weapons opponents,” they opine: 

The Court’s Opinion has undermined the legitimacy of the concept of nuclear deterrence. The nuclear weapons states may deny this aspect of the holding, but the Opinion provides no basis for asserting the legality of nuclear deterrence. The Opinion makes plain that the nuclear weapons states, by continuing to rely upon nuclear deterrence, are in violation of the law because they are threatening to use nuclear weapons when the survival of the state is not at stake.33 

As the excerpt indicates, this is contrary to the official position taken by the United States government, which has stated that “[t]he Court declined to pass on the policy of nuclear deterrence.”34 In fact, the Court did not address the topic, even though it was raised in a number of State submissions. However, in this reviewer’s opinion, deterrent postures do not necessarily amount to “threats” as understood in international law (which are better analogized to compellance strategies), but instead are better characterized as “consequences.” Even if they did rise to the level of threats, the Court neither rules out the possibility that their use might be legal in some circumstances (survival of the State), nor addresses the issue of reprisal, one central to that of deterrence. Thus, even accepting the authors’ understanding of deterrence as a threat, their assertion would appear somewhat overbroad.

Ultimately, Nanda and Krieger look to global citizens to close this chapter of interstate relations.

When the people of the world, or enough of them, understand that nuclear weapons threaten rather than enhance their security and undermine rather than support their cherished values, they will make their voices heard. When this happens, governments will have no choice but to listen and act.

Putting the Genie of nuclear weapons back in the proverbial bottle will not be an easy task. A Nuclear Weapons Convention ratified by all states will nevertheless strengthen international law and support the rule of law over the rule of force.  It will open the door to many new opportunities for a more peaceful and secure world order for the twenty-first century.35 

Wishful thinking? Perhaps. Blindness to the situational utility of nuclear weapons in an unstable, somewhat anarchical global polity? Maybe. Yet, there can be no doubt that Professor Nanda and Mr. Krieger proffer an important contribution that advances the quality of dialogue on the subject. It is one that merits the serious attention of all parties concerned with the continuing reality of nuclear weapons.
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