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Introduction





As the number of nations involved in space exploration, space research, and space occupation increases, new issues involving use of space will arise and more international cooperation will be required. The current initiative to build and launch an International Space Station (ISS) is a prime example. The ISSProgram is the most expensive multinational program ever attempted and it has required countries which use different standards of measurement, safety, and operational reliability to overcome these differences to design and build a space station that functions. Differing specifications, standards, and assumptions call for cooperation and compromise among participating nations. The legal and cultural differences which also exist among the nations involved are no less complex. Cooperation and compromise in the legal arena are likewise essential to the success of this challenging project. The reality is that while the ISS provides a site where nations can live together and participate in similar research, these nations have fundamentally legal traditions. The question becomes: how can peaceful cooperation between the members of different states be guaranteed as they live and work together on the same Space Station? The initial answer: an International Space Station Agreement.


On September 29, 1988, the United States, member states of the European Space Agency, the Government of Japan, and the Government of Canada signed the Intergovernmental Agreement “On Cooperation in the Detailed Design, Development, Operation, and Utilization of the Permanently Manned Civil Space Station” (hereinafter, IGA).1 This Agreement attempted to resolve issues that were on the forefront of the multinational Space Station debate: “a) management - who’s in charge, b) sharing of common operations costs, c) criminal jurisdiction, d) dispute resolution, and e) national security or military use of the Space Station.”2 Ten years later, many of these issues remained unresolved.


In response to ambiguities and lingering questions of interpretation of the 1988 Agreement, a Revised Intergovernmental Agreement was concluded in October of 1997.3 This Agreement is not only designed to better address the laws and regulations of the International Space Station, but also to include Russia as a partner in the Space Station Program. The new IGA took four years to negotiate, and was only able to “establish a framework of principles and procedures, with the details to be continually addressed and adjusted.”4


This paper will: 1) present an update on the status of the ISS, 2) address the legal adjustments made to the Intergovernmental Agreement, 3) identify the important concerns that have resulted from this Revised Agreement, and 4) discuss the consequences for breaching the Revised IGA.





Status of the ISS





The International Space Station is a multi-use facility that will be used for scientific and technological research, as well as for learning how to live and work in space.5 The vision of the ISS is to provide permanent human presence in space, and expand knowledge to benefit all mankind.6 The mission is to build and operate an orbital research facility that is safe, productive, affordable, and on schedule.7


The Space Station is the largest international cooperative program in space history. There are fifteen nations working together through five space agencies (U.S., Canada, Japan, Russia, and members of the European Space Agency).8 The purpose for this multi-national involvement is to create an environment where international cooperation is increased and encouraged, so as to produce a closer global community.9 All of the partners have a role in management, possess utilization and access rights, contribute to operating costs, and provide crews.10


The ISS is to function as a research institute. According to NASA’s current plan, the space station will focus around medical research, life sciences, microgravity sciences applications and technology, and engineering.11 Basically, the station will “host research aimed at a better understanding of ourselves, our bodies and the world - and even the universe around us.”12


When Russia was added as a Partner State, the ISS Program was reconfigured into three phases. Phase I, the Shuttle-MIR Program, is already underway. Under this phase, U.S. astronauts have been living on board Russia’s MIRSpace Station to experience longer-duration space flight, joint operations, and to conduct scientific research.13 Phases II and III comprise assembly on orbit. Phase II focuses on initial construction and Phase III on final construction and full-up operation. This phase will be completed with the habitation of a full crew of seven people.14 The entire project is supposed to take nine years.15


NASA originally estimated the entire cost of the Space Station to be $17.4 billion.16 However, with the cost of the crew return vehicle, cost overruns experienced by the prime contractor, Boeing, the cost of the construction of hardware, and the cost for the Russian delay on the service module, the total cost for the Space Station is presently at least $24.3 billion.17 On May 6, 1998, Administrator, Daniel Goldin, told Congress that NASAis now anticipating significant delays in the launch schedule and completion date because of Russia’s failure to meet production and launch dates.18 These delays may affect the final cost of production and deployment. Still, “NASA has high hopes for the science that will come from the International Space Station.”19





Legal Adjustments to the IGA





After Russia was added as a Partner State, adjustments were made to almost every article of the IGA. Some were made due to the vagueness of original language in the IGA or to simplify the text. However, most of the changes were motivated by “the political needs of one partner or another,” especially Russia.20 The legal provisions underwent “substantial revision.”21 The articles outlining criminal jurisdiction, command and control, exchange of data and goods, and liability took on whole new meanings. These revisions notwithstanding, the Revised IGA will have to be continually reviewed and adjusted to ensure that it adequately and practically addresses problems as they arise.





Criminal Jurisdiction





The most substantial change to the IGA was made to Article 22 concerning criminal jurisdiction.22 In the Intergovernmental Agreement of 1988, Article 22 stated:





1. The United States, the European Partner States, Japan, and Canada may exercise criminal jurisdiction over the flight elements they respectively provide and over personnel in or on any flight element who are their respective nationals, in accordance with Article 5(2). 





2. In addition, the United States may exercise criminal jurisdiction over misconduct committed by a non-U.S. national in or on a non-U.S. element of the manned base or attached to the manned base which endangers the safety of the manned base or the crew members thereon; provided that, before proceeding to trial with such a prosecution, the United States:





a) shall consult with the Partner State whose nation is the alleged perpetrator concerning the prosecutorial interests of both States; and





b) shall have either





1) received the concurrence of such Partner State in the continuation of the prosecution; or�
2) if such concurrence is not forthcoming, failed to receive assurances from such Partner State that it intends to prosecute its national commensurate with charges supported by the evidence.23





The IGA of 1988 established two principal bases for exercising criminal jurisdiction: territoriality and nationality. It also gave the United States a secondary, exclusive right to exercise criminal jurisdiction over the nationals of another Partner State who committed misconduct “in or on a non-U.S. element. . .which endanger the safety of the manned base or the crew members thereon,” but only if the Partner State of the perpetrator either concurred with exercise of jurisdiction by the U.S. or failed to give assurances that it would prosecute. Two theories can be cited as the basis for giving the U.S. criminal jurisdiction over non-U.S. nationals: (1) the protective principle, and (2) the passive personality principle.24 Under the protective principle, the U.S. would exercise jurisdiction to protect not just its own interests, but the interests of all Partner States. Under the passive personality principle, the U.S. would act in  behalf of all Partner States to protect their astronauts regardless of where on the Space Station an act of misconduct occurred. International law recognizes the right of one nation to surrender criminal jurisdiction to another nation provided that the domestic law of both nations permits surrender and acceptance. Under the 1988 IGA, the issues of where the crime was committed, the perpetrator’s and victims’ country or countries of nationality, and the nature of the offense would all be important to determining which country exercised jurisdiction. The Russians had problems accepting this article and it became one of the principle reasons the IGA was renegotiated.


Article 22 of the Revised IGA replaces the right which the United States was given to exercise criminal jurisdiction over U.S. and non-U.S. nationals with a formula that is based primarily on nationality as the basis for criminal jurisdiction and, secondarily, on territoriality, the protective principle, and passive personality as bases for exercising jurisdiction. The new Article reads:





1. Canada, the European Partner States, Japan, Russia, and the United States may exercise criminal jurisdiction over personnel in or on any flight element who are their respective nationals.





2. In a case involving misconduct on orbit that: a) affects the life or safety of a national of another Partner State or b) occurs in or on or causes damage to the flight element of another Partner State, the Partner State whose national is the alleged perpetrator shall, at the request of any affected Partner State, consult with such State concerning their respective prosecutorial interests. An affected Partner State may, following such consultation, exercise criminal jurisdiction over the alleged perpetrator provided that, within 90 days of the date of such consultation or within such other period as may be mutually agreed, the Partner State whose national is the alleged perpetrator either:





a) concurs in such exercise of criminal jurisdiction, or





b) fails to provide assurances that it will submit the case to its competent authorities for the purpose of prosecution.





3. If a Partner State which makes extradition conditional on the existence of a treaty receives a request for extradition from another Partner State with which it has no extradition treaty, it may at its option consider this Agreement as the legal basis for extradition in respect of the alleged misconduct on orbit. Extradition shall be subject to the procedural provisions and the other conditions of the law of the requested Partner State.





4. Each Partner State shall, subject to its national laws and regulations, afford the other Partners assistance in connection with alleged misconduct on orbit.





5. This Article is not intended to limit the authorities and procedures for the maintenance of order and the conduct of crew activities in or on the Space Station which shall be established in the Code of Conduct pursuant to Article 11, and the Code of Conduct is not intended to limit the application of this Article.25





Basically, when a crime is committed, the Partner State that is responsible for the alleged perpetrator automatically gets jurisdiction over the crime. If the Partner State with territorial jurisdiction has a problem with the way the crime is being handled, they can request consultation and seek criminal jurisdiction based on certain prosecutorial interests.26 However, the Partner State responsible for the alleged perpetrator can effectively block another country from exercising criminal jurisdiction. In short, the Revised IGA allows for Partner State sovereignty when dealing with criminal jurisdiction over nationals. However, it also provides a checks and balances system to hopefully guarantee that criminals are fairly prosecuted for the crimes they commit. If this provision fails in practice, it could become the focus of important conflict between the Partner States.





Command and Control





Command and control attempts to define who has the ultimate authority, or “decision-making authority,” over the Space Station.27 The issue is critical to proper operation of the Space Station, especially in an emergency. In an emergency, all crew members must have an obligation to follow the orders of one commander. If they do not, the risk of death or serious injury to crew members and substantial damage or destruction of the Space Station will rise.


Originally, the United States was the most important player in the Space Station program. Not only was the U.S. the largest financial contributor, but Shuttle launches were the only way to get anything into space.28 Coordination with the United States was necessary. Therefore, Article 7 of the 1988 Agreement put the United States in charge of the overall program.29 Although the other Partners were responsible for their pieces of the project, the United States had the final authority over the entire program.30 This approach became a major subject for discussion with the addition of Russia into the program.


Article 7 of the Revised IGA reflects Russia’s addition as an important Partner. This new Article begins:�
1. Management of the Space Station will be established on a multilateral basis and the Partners will participate and discharge responsibilities in management...They shall plan and coordinate activities affecting the design and development of the Space Station and its safe, efficient, and effective operation and utilization, as provided in this Agreement...31





However, Article 7 does retain language from the 1988 IGA which gives the U.S. substantial control:





2. ...The United States, acting through NASA, and in accordance with the MOUs and implementing arrangements shall also be responsible for: overall program management and coordination of the Space Station, except as otherwise provided in this Article and in the MOUs; overall system engineering and integration; establishment of overall safety requirements and plans; and overall planning for the coordination and execution of the overall integrated operation of the Space Station.32





The new Agreement considers the Space Station to be a single craft with a single crew and command and control of the Space Station on orbit will be “planned by an integrated team with participation by all the partners, and with commands executed by the U.S. or by Russia.”33 At most times, command on orbit will be vested in the senior Russian or U.S. astronaut, a fact which reflects the size of the U.S. and Russian crews, as well as the degree of participation which these countries have in the total program. The process which is used on the ground to regulate space station operations will, however, remain an important component of overall command and control and the United States will play a leading role in that process. 


For example, because NASAcontrols the Space Station Control Board, it has the ability to make decisions, when necessary, that are critical to the safety of the crew and protection of the Station. in addition, the Revised IGA allows the United States to implement Space Station Control Board decisions even while a situation is being investigated by the multilateral Control Board. As a result the United States can speak with almost final authority even under the Revised IGA.34�
Exchange of Data and Goods





A main purpose of the Space Station is to gather data in order to learn more about the Space environment and to produce goods using processes which take advantage of that environment. Article 19 of the IGA focuses on exchanging this type of information, and takes into account not only education, but also security. The idea that the rights of a single nation are secondary to the international community is not accepted. No nation is forced to share any information gathered if that act would violate national law or regulations.35 However, it was understood that the Partner States should make their best efforts to cooperate for the overall good of the mission.36


This philosophy remains the same in the revised IGA. The Partner States agreed that they did not want a legal obligation to share technical data or goods. However, they did adopt a change to Article 19 which provides that “transfer of technical data for interface, integration and safety purposes will normally be made without restriction.”37 Basically, it is considered common courtesy to notify all Partners of medical breakthroughs that affect crew health and performance, safety problems, and significant changes to Station design.38


Article 19 on Exchange of Data and Goods should not be confused with Article 21 on Intellectual Property. Under Article 21, the Partner States retain the right to obtain intellectual property rights in all products which they produce in any section of the Space Station which is under their jurisdiction and control.39 This article was not modified when the IGA was renegotiated.





Liability





Liability is another legal issue of great interest. The IGA handles the idea of liability claims by referring to Articles II, III, and V of an already established multinational agreement, the Liability Convention.40





Article II





A launching State shall be absolutely liable to pay compensation for damage caused by its space object on the surface of the Earth or to aircraft in flight.�
Article III





In the event of damage being caused elsewhere than on the surface of the Earth to a space object of one launching State or to persons or property on board such a space object by a space object of another launching State, the latter shall be liable only if the damage is due to its fault or the fault of persons for whom it is responsible.





Article V





1. Whenever two or more States jointly launch a space object, they shall be jointly and severally liable for any damage caused.





Article 17 on the 1988 IGA addressed liability generally by providing that “the Partner States, as well as ESA, shall remain liable in accordance with the liability Convention” and that, if there is any “claim arising out of the Liability Convention,” all the nations participating in the Space Station Program are to consult about the potential liability, the distribution of the liability, and a possible defense for the claim.41 Article 17 of the Revised IGA does not change this approach.


Article 16 of the 1988 IGA incorporates a cross-waiver of liability. It allows each Partner State to waive all claims against: “1) another Partner State, 2) a related entity of another Partner State, and 3) the employees of either, when damage arises out of Protected Space Operations.”42 This article was revised somewhat in the 1998 IGA. This revision expanded “the definition of related entities to include non-partner sovereign States.”43 It was also “updated to include subrogated claims and a provision noting that the waiver applies in the event a partner has neglected to flow down the provisions as required.”44


The new addition to Article 16 recognizes that other nations besides the Partner States may be offered the opportunity to send astronauts to and conduct experiments on the Space Station. For example, due to the fact that the Russians do not have enough money, there is talk about the Ukraine building one of the Russian modules for the ISS.45 In this case, liability can be waived for all claims against the Ukraine.�
Practical Implications of the Recent Legal Changes





Criminal Jurisdiction





Article 22 of the 1988 IGA allowed all Partner States to exercise criminal jurisdiction over crimes committed in or on any flight element they provide, and over their nationals regardless of where on the station their national commits a crime. The former article also provided the United States the right to claim jurisdiction over any crime committed by anyone, anywhere on the station. This blanket jurisdiction was based on the fact that NASA was providing the basic station structure, laboratory and habitation modules, and most of the ground support infrastructure. Also, at the time of the 1988 Agreement, the only means of transportation to and from the Space Station was aboard the U.S. Space Shuttle.


Although the U.S. had the largest financial investment in the project, bringing the Russians on board was necessary for the continuation of the program.46 Since, the Russians would not sign onto the program without being guaranteed criminal jurisdiction over their nationals, Article 22 was revised.47 The new Article limits the jurisdictional authority of the United States, and it reduces territoriality to a secondary basis for exercising jurisdiction.





Command and Control





When the IGA was renegotiated, the United States’ ability to unilaterally exercise command and control of the Space Station was one of the most important issues addressed. The Revised IGA says that  “pursuant to Article VIII of the outer Space Treaty and Article II of the Registration Convention, each Partner shall retain jurisdiction and control over elements it registers...and over personnel in or on the Space Station who are its nationals.”48 Even under this revision, however, the United States retains a primary role in command and control of the Space Station because of the process which will be used to control the station from the ground.�
Exchange of Data and Goods





The only real concern with the idea of protecting intellectual property, is the fact that it contradicts the vision of the International Space Station. In Colonel Chilton’s April 1998 speech on the International Space Station, he spoke of the projects vision: “to place a permanent human presence in space, and to expand our knowledge to benefit all.”49 So, if the purpose of the ISS is research for the good of all mankind, then why does the Revised IGA include an article that allows Partner States to protect their research from the rest of the world? The answer is obvious: space missions are expensive, risky endeavors and there must be incentives which encourage governments and commercial entities to use space. If countries and corporations which risk assets have an obligation to share their discoveries without being able to obtain a return on their investment, they will have less incentive to proceed. There is no reason why the rules which apply to intellectual property developed in space should be different than those that apply on earth. Individuals, corporations, and governments which risk capital to produce products should have the right to obtain a fair return on their investment. In the end, these products will become available to all humans and will benefit us all.





Liability





As for liability, the concern is uncertainty. The Revised IGA incorporates an expanded cross-waiver of liability “in the interest of encouraging participation in the exploration, exploitation, and use of outer space through the Space Station,”50 but embraces the Liability Convention when damages to third parties occur. The question of who is liable, comes down to a case-by-case basis according to the Revised IGA.





Consequences For Breach of the IGA 





The Revised IGA does not provide a mechanism to hold a Partner State legally responsible for its contribution to the program. According to Article 28: “Any Partner State may withdraw from this Agreement at any time by giving to the Depository at least one year’s prior written notice.”51�
Moreover, there is no article that allows the other Partner States to remove another State from the Agreement. There is a withdrawal clause, but no “kick-out” clause. The only measure that can be taken if a Partner State is not following the Agreement is consultation to reduce that Partner State’s utilization of the Space Station. The inability to hold a Partner State legally responsible for its contribution to the program epitomizes the ongoing problem with the enforcement of any international agreement. The problems which Russia has encountered meeting production and launch commitments may actually compel the Partner States to define this article in practice.





Conclusion





The Revised Intergovernmental Agreement on the International Space Station clarifies legal issues such as criminal jurisdiction, command and control, exchange of data and goods, and liability. It also provides a basic framework for discussion of those issues that are best left to discussion and resolution if an when they arise. In doing so, the Revised IGA takes the next step forward towards creating a regime for multi-national, peaceful progress in space.�
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